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The “Economic Emergency” 
as a Factor in Rate Making 


The revolutionary doctrine promulgated by the 
Wisconsin Commission’ s famous telephone order 


Does the present depression justify a state commission in dismantling a 
utility company’s earning capacity, and in ignoring the basic laws which 
control regulatory bodies? To this question the author of the following 
article answers an emphatic “No”—for reasons which he here specifies. 


By HON. WILLIAM A. PRENDERGAST 
FORMER CHAIRMAN, NEW YORK PUBLIC SERVICE COMMISSION _ 


ISCONSIN has made the coun- 
try think. In this sense she 
has been an inspiration to all 


schools of political thought. One 
does not have to agree with her eco- 
nomic doctrines, but to combat them 
requires respectful consideration and 
deliberate reasoning. 

The recent decision of the public 
service commission of Wisconsin, re- 
ducing the rates of the Wisconsin 
Telephone Company 123 per cent, has 
startled the utility interests and the 


regulating agencies of the country. 
The grounds for this decision, being 
principally the conditions brought 
about by the business depression, are 
novel and thought-compelling. I dis- 
agree with them, but do so with a 
salute of honor to Wisconsin’s able 
and fearless commission. 


HIs telephone rate case originated 

in an application by the telephone 
company for an increase in rates in 
its Madison district. 
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Qn July 29, 1931, the commission, 
upon its own motion, instituted a 
statewide investigation of the com- 
pany’s affairs. Hearings continued 
for a year, and on June 30, 1932, a 
temporary order was made carrying 
a reduction of 12} per cent in the 
rates to be charged throughout the 
state, but limited to the exchange busi- 
ness. 

This decision is unique for the rea- 
son that the reduction is not based 
primarily upon the usual basis of a 
fair return upon the fair value of 
the property, with adequate considera- 
tion of what that fair return or value 
should be, but largely on the fact 
that, in view of the economic depres- 
sion, the returns of the telephone com- 
pany should be depressed to meet the 
reduced incomes of many residents 
of the state. The commission says: 


“In fact, so serious is the business situa- 
tion and so greatly impaired has been the 
earning power of business generally that 
it may be seriously questioned whether a 
concern having the record of financial suc- 
cess which Wisconsin Telephone Company 
has enjoyed should be expected to be able 
to earn a dividend of 6 per cent on the 
capitalization assignable to its local serv- 
ice.” (Page 93; “Opinion and Order” 
{[P.U.R.1932D, at p. 2401). 


A careful reading of the “Opinion 
and Order” leaves no other impres- 
sion than that the commission has 
taken the ground that the present 
“economic emergency” justifies it in 
dismantling the company’s earning 
capacity without respect to those basic 
laws controlling regulatory bodies 


which are fundamental to utility in-- 


vestments. I am aware that the 
“Opinion and Order’ contain many 
citations of decisions which the com- 
mission no doubt sincerely believes 
warrant the action it has taken. But 
it is not only with words we should 


deal ; let us always remember that “the 
letter killeth, but the spirit quicken- 
eth.” 


HE public reception of the deci- 

sion indicated that economic con- 
ditions were the principal factors un- 
derlying the “Opinion and Order,” 
and force is given to this conclusion 
by an address delivered by Commis- 
sioner Lilienthal on June 22, 1932, at 
the annual convention of the League 
of Wisconsin Municipalities, in which 
he clearly foreshadowed that this was 
to be the policy of the Wisconsin 
commission in treating rate proceed- 
ings before it. 

The “Opinion and Order” is a for- 
midable document. It consists of 172 
printed pages, 10 of which are de- 
voted to a synopsis, 156 pages to the 
body of the “Opinion and Order,” and 
6 to a very helpful glossary of the 
technical terms used in the opinion. 
High credit should be accorded to the 
commission and its staff for the great 
industry and comprehensive analysis 
that have been given to the work. In 
this respect, it takes a superior place 
among commission opinions. 

The commission gives considerable 
space to the discussion of the company 
disbursements, and presents many in- 
teresting suggestions in respect to its 
treatment of pensions, employees’ 
benefits and relief work, maintenance, 
depreciation reserves (retirements), 
the American Telephone and Tele- 
graph license fee, rentals and amor- 
tization, and property in excess of 
that which is used and useful. The 
commission questioned whether pen- 
sion accruals, rather than actual pen- 
sion payments, should be charged to 
the patrons of the company, but re- 
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solves the doubt in favor of the com- 
pany. It is suggested that pensions, 
employees’ benefits and relief depart- 
ment expenses, and the license fee be 
allocated against construction (capi- 
talization) or maintenance and depre- 
ciation reserve (retirements), as the 
nature of employees’ work may indi- 
cate. 

Query: Does the capitalization of 
a part of the foregoing items carry 
with it the right of the company to 
earn a return thereon? 

The commission devotes 16 pages 
of the “Opinion and Order” to its 
discussion of the company’s mainte- 
nance expenses, and decides that those 
for 1931 are too large. 1931 was a 
depression year. The commission 
decides that maintenance expenses 
should be reduced to’ the company’s 
1928 basis, thus providing “for a re- 
duction of maintenance cost of $600,- 
751 below the 1931 expenses as shown 
in the company’s accounts.” (Page 
39; “Opinion and Order” [P.U.R. 
1932D, at p. 201]). . 


) i is obvious that maintenance out- 
lays provide work. Work means 
income, and income promotes trade. 
As will be shown later on, the com- 
mission has sought and presented tes- 
timony indicating a marked decline in 
the volume of work and available in- 


come in the state of Wisconsin. If 
the company is required to restrict its 
maintenance work, more people will 
be deprived of earning opportunities 
and, under the commission’s own rule, 
unemployment and a further loss of 
income to the wage-workers will be 
aggravated. 

How does such a restriction upon 
the company’s expenditures help to 
relieve depression conditions? 

There is a long and spacious argu- 
ment in the “Opinion and Order” to 
show that the company’s maintenance 
expenses are too high, but it is not 
convincing. With great respect to 
the commission, one cannot refrain 
from saying that the above and other 
disallowances of expense items (in all 
$1,480,656) appear very drastic, and 
it is quite doubtful if the commission 
could substantiate its position in court 
with respect thereto. In fact, it is 
apparent that a great effort is made 
in the “Opinion and Order” to justify 
this reduction of 12} per-cent by a 
manipulation of the expense elements 
as a cover for the real basis of the 
“Opinion and Order,” which is the 
“economic emergency.” 


O NE’s attention is also arrested by 
the fact of the persistency with 
which the commission avers that the 
order it is making is only temporary. 


7 


Wisconsin commission consulted any distinguished econ- 


q “Ir does not anywhere appear in the testimony that the 


omists who might hold contrary views. It is perfectly evi- 


dent that the commission was not seeking the latter. 
was @ case initiated by the commission. 


This 
It erects its own 


case just as @ prosecuting attorney does. How can it give 
an impartial decision under those circumstances?” 
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There are twenty direct references 
of this nature. The commission cer- 
tainly cannot believe that it has any 
right to “experiment” with the com- 
pany’s rights and interests as a tem- 
porary expedient. If so, it need only 
refer to the following case: 

District Court of the United States 


Southern District of New York 


Before: 
we C.J., A. N. Hand and Knox, 


” Tn Equity No. 23-252 
New York Telephone Company 


v. 
William A. Prendergast, e¢ al. 
Per CuriAM: 

The legal principle is admitted, viz.: that 

laintiff, like every public utility concern, 
is entitled to an “income equivalent to a 
fair return upon its property dedicated to 
public use”; or, what is the same thing, to 
a “fair return upon the reasonable value 
of such property at the time it is being 
used for the public.” 

The orders complained of are called 
“temporary,” but the description is imma- 
terial if they are really confiscatory. As 
matter of law there is no difference be- 
tween the permanent and temporary con- 
fiscation or deprivation of that to which 
the complaining party is entitled —in this 
case a fair return. 

This view of the district court was 
later affirmed by the Supreme Court 
of the United States in an opinion 


written by Mr. Justice Sanford. 


HE testimony discloses that the 

commission sought to establish 
certain facts concerning “the existence 
of an economic emergency.” This 
was essential to the main contention 
upon which it bases its “Opinion and 
Order.” Testimony on this subject 
was introduced through five depart- 
ments of the Wisconsin state govern- 
ment, the department of economics of 
the University of Wisconsin, and the 
commission’s staff. A notable con- 
tribution to this class of testimony is 


1262 U. S. 43, P.U.R.1923C, 719. 


also made by Dr. F. C. Mills of Co- 
lumbia University. The testimony 
covered the subjects of wages, em- 
ployment, weekly payrolls, average 
per capita weekly earnings, hours of 
work, comparison of effect of present 
depression on labor with the effects of 
previous depressions, poor relief, 
Wisconsin farmers, Wisconsin cor- 
porate business, commercial failures, 
banking, insurance, and personal in- 
comes. 

Concerning utilities, the “Opinion 
and Order” says that the testimony 
shows that: 

“Among the several classes of utilities 
only one, the electric, showed an increase 
in operating income (operating revenue 
less operating expenses and uncollectibles, 
depreciation, and taxes); this increase in 
1931 compared with 1930 was less than 
one half of one per cent. All other classes 
of utilities showed a decrease of operating 
income available for interest and dividends 
in 1931 as compared with 1930. This de- 
crease was less than 5 per cent in the case 
of all classes of utilities, except electric 


railway and bus companies.” (Page 109, 
AY eee and Order” [P.U.R.1932D, at p. 


The commission also makes the 
statement that, while the dividend 
rates of class A and B utilities, includ- 
ing those which paid no dividend, de- 
clined in 1931 compared with 1928, 
in the first-mentioned year, these utili- 
ties were able to pay a dividend equiv- 
alent to more than 6 per cent on 
average common stock equity, and in 
1931 were also able to add to surplus 
$1,500,000, and, excluding electric 
railway and bus companies, $2,500,- 
000. 

Additions to surplus are a necessary 
complement to a prosperous business. 
The existence of a surplus, especially 
in times such as these, will be very 
helpful in providing funds for addi- 
tions to property. In other words, 
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An Effort to Sacrifice the Doctrine of “Rate of Return” 


“6 HE Wisconsin commission, in its anxiety to introduce 
the ‘economic emergency as a factor im its decision, 
has sacrificed the genuine doctrine of ‘rate of return.’ Regula- 


tion should tend towards definite bases. 


This decision indi- 


cates an uncalled for experiment in the contrary direction.” 





providing work and wages, and the 
fact that these utilities have acquired 
the surplus mentioned during a severe 
depression year, should be regarded 
as a hopeful and helpful sign. 


|S yes developed this testimony, 
the commission then proceeds 
to produce what it denominates as 
“economic interpretations,” and for 
this purpose called as witnesses a 
number of well-known economists, 
one of whom was the distinguished 
Dr. Edwin R. A. Seligman, of Co- 
lumbia University, the others being 
(in the order of their appearances) 
the following: 

Dr. Frank A. Fetter, Princeton 
University; Dr. Jacob Viner, Uni- 
versity of Chicago; Dr. Wm. A. Pat- 
on, Accountant, University of Michi- 
gan; Dr. James C. Bonbright, Co- 
lumbia University. 

The economists who testified were 
each asked by Commissioner Lilien- 
thal whether he had been consulted by 
(or had acted in an advisory capacity 


to) the commission in preparation for 
this case. I do not mention this for 
the purpose of taking exception to 
the commission having done so. 
However, it does not anywhere ap- 
pear in the testimony that the Wis- 
consin commission consulted any dis- 
tinguished economists who might 
hold contrary views. It is perfectly 
evident that the commission was not 
seeking the latter. This was a case 
initiated by the commission. It erects 
its own case just as a prosecuting at- 
torney does. How can it give an im- 
partial decision under those circum- 
stances? I am not maintaining that 
the commission is a court. It is not! 
But it is supposed to be unbiased and 
act according to the quasi judicial na- 
ture of its functions. If it does not, 
how can either the public or the utili- 
ties secure justice? On the other 
hand, if the commission is to be a 
prosecutor, then some other agency 
than a public service commission will 
have to be found before which both the 
public and the utilities can appear and 
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from which they can secure justice. 


HE testimony given by the econo- 

mists is lengthy and covers over 
500 pages, mostly direct examination. 
It leads to the following conclusions: 
that the depression has produced a 
marked fall in prices, particularly in 
those industries that are of a competi- 
tive nature; that among the utilities 
there has not been any reduction in 
prices, and that the latter constitute a 
class known as resistant, recalcitrant, 
rigid, inflexible, or laggard prices. 
That the fact that some prices have 
fallen and others remained rigid, cre- 
ates a distortion in the general price 
level which reacts against the average 
consumer whose income has fallen. 
This situation is explained in the tes- 
timony of Dr. Seligman who, refer- 
ring to these distortions, said: 


“They make the situation much more 
difficult. If price changes were absolutely 
instantaneous, it would be very easy for 
any class to adjust itself to the changes. 
Take, for instance, a manufacturer: if he 
found that as the prices of his finished 
wares fall, that the prices of his raw mate- 
rials and everything else and all his costs 
fall in the same proportion, it would be a 
simple matter. Or, if the wage earner 
found that as the cost of living changed, 
his wage income kept pace with that, if 
his wage fell, but at the same time every- 
thing that he has to buy fell, why then he 
would not be in a very difficult position. 
Or take the farmer, which happened in this 
country in the last few years: if, as the 
farmer found that the prices of his wheat 
or cotton fell, that the prices of everything 
that he had to buy fell, why then it would 
be simple. 
fact that prices of some things fall and of 
other things do not fall to the same ex- 
tent. They are more rigid. More inflexi- 
ble. Take the manufacturer: the manu- 
facturer finds that while some of his costs 
have fallen, for instance in the last few 
years, raw materials have fallen very large- 
ly, yet that many other costs may not have 
fallen to the same degree; that the price of 
capital may not have changed; that the 
price of labor may not have changed; all 
sorts of disparities ensue, which makes it 
much more difficult for each class to ad- 


But, the trouble arises from the- 


just itself to the changes in the general 

price level.” (Pages 1270, 1271.) 

The other economists agreed with 
Dr. Seligman’s views. But it is no- 
ticeable that when Dr. Fetter was 


asked by Commissioner Lilienthal the 


following : 


“Dr. Fetter, in your judgment as a stu- 
dent of prices, what would be the effect of 
reduction of utility rates that are subject 
to commission control, if those rates are 
high, assuming for the purpose of this 
question those rates are high with relation 
to the general price level. I am especially 
interested in the influence of such reduc- 
tion upon the haste of recovery to a more 
normal price situation?” 


he replied in part: 


“Of course, I am viewing this matter as 
an economic student interested in the price 
problem and not as a legal student, as to 
what is a rule for utility rates at the pres- 
ent time, considering what is desirable 
from the ideal standpoint of price read- 
justment, and I certainly think that in line 
with everything I have said before, the 
readjustment of any rigid price or set of 
prices that is out of line very largely with 
the general price level, cannot fail to help 
somewhat the restoration to more normal 
conditions. Of course, this is not the only 
thing that can be done.” (Page 1176.) 


D* FETTER did not overlook the 
patent fact that there are such 
things. as “legal considerations,’ and 
that they are especially applicable to 


utilities. These legal conditions are 
the main warrants upon which inves- 
tors must depend when they are pur- 
chasing utility securities. Utilities 


are said to be monopolistic, but every- 
one knows that there are many com- 
petitive conditions they must meet. 


Consequently the law designedly pro- 


_ vides special safeguards for them. 


They have no guarantee of any spe- 


cific profit or return. If they earn the 


rate allowed to them, well and good. 
If they do not, they have no method 
of recovering their losses. The latter 
cannot be recouped through the al- 
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lowance of higher rates of return in 
subsequent years. The Supreme 
Court of the United States has thus 
ruled.* For this reason alone, they 
are in a different class from other call- 
ings and this must be understood and 
recognized. 


‘T ‘HE economists all agreed that 
utility prices should be reduced 
to meet the present lower price levels, 
but their judgment on this point was 
not based upon any consideration of 
the legal rights of the utilities. At 
this point, it would be well to suggest 
that the abandonment of legal rights 
is an invitation to economic anarchy. 

In Dr. Bonbright’s testimony, he 
argued in favor of reducing utility 
rates as a measure of economic read- 
justment, on the ground that in a pre- 
vious period of increasing prices sub- 
sequent to the World War, the util- 
ities had sought and secured emergent 
relief from the high costs and non- 
compensatory rates facing them. Dr. 
Bonbright said: 

“As a result of that difficulty, applica- 
tions for emergency rate increases were 
resorted to in various states. . . . These 
emergency rate applications differed from 
the ordinary type of rate case, in that the 
procedure was far less formal. The emer- 
gency was so keen that the long time and 
expense of the more formal and more 


usual procedure was not resorted to.” 
(Page 1482.) 


2 Galveston Electric Co. v. Galveston, 258 
U. S. 388, P.U.R.1922D, 159. 


If this statement is offered as a jus- 
tification for now summarily reduc- 
ing utility rates, may I say that the 
comparison is not permissible. Dr. 
Bonbright may have had the railways 
especially in mind, but I know of a 
large number of utilities, some of 
them on the verge of bankruptcy, 
others with largely depleted surplus- 
es, that were compelled to fight long 
and tediously before commissions and 
the courts to secure that “emergent 
relief” which Dr. Bonbright says was 
dispensed with such bountiful prompt- 
itude. To mention them by name 
would be to give a roster of the lead- 
ing utilities of the country, especially 
in the telephone, gas, and street rail- 
way industries. 


HILE we are discussing the lag- 

gard prices of the utilities, it 
might be well to devote even a little 
thought to the laggard net incomes 
with which even the electric companies 
are having to cope. The Wisconsin 
commission shows to its own satis- 
faction at least that the Wisconsin 
Telephone Company is not in the lag- 
gard income class, but its “Opinion 
and Order” does not deal with 1932 
income. 

As part of the economic interpreta- 
tions, it would be well to consider the 
following observations by Dr. Bon- 
bright at the close of his direct ex- 


e 


“It would appear that in determining a rate, the Wisconsin 
commission is endeavoring totally or partially to scrap the 
universally-accepted theory of a reasonable return on the 
fair value of the property used and useful in rendering the 
service, and to substitute therefor a new theory based on 
the monetary value of the dollar in the purchase and sale 
of a commodity.” 
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amination; they afford a fine demon- 
stration of his measured judgment. 
He said: 


“T have referred at length to the rigidity 
of public utility prices . . . and ex- 
pressed my conviction that these prices 
should be reduced more or less, . . . 
where the reduction will not seriously im- 
pair the credit of the well-financed and 
managed enterprise, from the point of view 
of its ability to secure what new capital 
it now needs. In taking this position I 
don’t wish to be understood . that 
utility prices or utility returns should be 
made to fluctuate up and down with ordi- 
nary changes in the price level. I person- 
ally believe that greater stability of utility 

rices than of other prices is desirable, and 
if this were an ordinary business recession, 
. . . I should be strongly inclined to 
hold that the rates of utility companies 
should be reduced only when a reduction 
would be called for because the company, 
under reasonable management, is earning 
more than a normal fair rate of return on 
its investment, such rate as is necessary 
by and large to attract the required capi- 
tal.” (Pages 1604, 1605.) 


Everyone should agree with Dr. 
Bonbright that where more than a 
normal fair rate of return is being 
earned, rates should be reduced. 

In his cross-examination, Dr. Bon- 
bright dealt some hard blows at the 
efficacy of reducing rates because of 
the “economic emergency,” but the 
commission calmly overlooks this tes- 
timony. The following questions and 
answers are of great interest. 


Counsel for the Company 

Question: Professor, suppose this com- 
mission were endowed with the 
powers of an economic dictator $ 
and . . . should order, that starting 
tomorrow morning all utilities of the Unit- 
ed States should cut their rates 10 per cent, 
as an arbitrary assumption, do you 


think that that action on the part of this - 


mythical dictator body would serve as the 
cure for the present economic conditions? 

Answer: Absolutely not, Mr. Sammond. 

Question: Something more must happen 
beside a cut of utility rates before the cure 
is found, is that your opinion? 

Answer: Yes, it is. I will restate my 
remarks: an immediate cut in utility rates 
of 10 per cent, assuming the feasibility, 


such a cut would certainly not save the 
situation in my opinion. 

Question: Is there ef cut of utility 
rates by a dictator tonight which would 
serve as the cure for the depression? 

Answer: The difficulty that I have in 
answering your question is that if you cut 
rates drastically, say 50 per cent, while 
from the side of the rate cut you get a 
great advantage, the disadvantages of such 
a drastic cut would be so great that I would 
say a cut of that nature so far as helping 
the business depression would still further 
aggravate it. 

Question: And a 50 per cent cut would 
amount to 5 per cent of the national in- 
come? 

te ££ 0 ie 

Answer: Yes, roughly speaking, 50 per 
cent would make 5 per cent cut in the na- 
tional income. 

Question: Then you agree there is no 
cut of utility rates economically possible 
that would cure the depression? 

Answer: No. 

Question: On a national scale? 

Answer: On a national scale. 

Question: Would you be of the opinion 
that a local cut limited to the state of 
Wisconsin for one utility or a half dozen 
utilities would be of greater value than a 
national cut economically speaking? 

Answer: Of greater value to Wisconsin 
than a national cut to the nation. 

Question: No, I mean to the nation? 

Answer: No, it would be of less value 
to the nation. (Pages 1610, 1611.) 


S° even the economic interpretations 
cast doubt upon the advisability 
of reducing utility rates in order to 
satisfy this new concept of regulation 
to which the Wisconsin commission, 
with apparently preconceived inten- 
tion, committed itself. The commis- 
sion in its “Opinion and Order” 
seemed somewhat fearful of relying 
too strongly upon the opinion evidence 
of the economists, for it says on pages 
123, 124 (P.U.R.1932D, at p. 260): 


“  . . We wish it clearly understood 
that any of the commission’s material con- 
clusions from its study of the facts are 
reached independently of the opinion tes- 
timony ; these conclusions, in our judgment, 
are justified by the facts regardless of the 
opinion testimony. But in so far as our 
conclusions coincide with the views ex- 
pressed by the economists, we feel for- 
tified by the judgment of thoroughly com- 
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The Problem of Determining the “Value of Service” 


6 HE Wisconsin commission says that the 
company’s station-losses in May, 1932, 
indicate that its rates are in excess of the 


value of the service to subscribers. 


This is 


one method the commission adopts to show 
that rates should be reduced. But it has no 
justification for twisting the Supreme Court’s 


DICTUM to such a use.” 





petent and disinterested advisers. Their 
opinions supplement, but do not control our 
conclusions; they are and should be given 
no more weight than this.” 


HE commission stresses the ques- 
tion of “value of service” in arriv- 
ing at its decision in this case. For its 
chief support on this issue, it relies on 
the opinion of the Supreme Court 


in Smyth v. Ames.’ It reminds us 
that this latter case also arose dur- 
ing the period of another great de- 
pression (1893-97) and that Mr. Jus- 
tice Harlan said in his opinion in that 
case that “What the public is entitled 
to demand is that no more be ex- 
acted from it for the use of a public 
highway than the services rendered 
by it are reasonably worth.” 

There is no dissension on this doc- 
trine. 

The Wisconsin commission also 
says (on pages 130, 131 [P.U.R. 
1932D, at p. 265]) that the company’s 
station losses in May, 1932, indicate 
that its rates are in excess of the value 
of the service to subscribers. This is 
one method the commission adopts to 
show that rates should be reduced. 
But it has no justification for twist- 


8 (1898) 169 U. S. 466. 


ing the Supreme Court’s dictum to 
such a use. While the Supreme Court 
declared itself on the “worth of serv- 
ice to the public,” it did not say that 
because people in Nebraska were not 
using the railways to normal capacity 
during the 1893-97 depression that 
rates should be cut down on that ac- 
count. It decided that the railroad 
rates imposed by the state of Nebras- 
ka were confiscatory. 

Professor Martin G. Glaeser, pro- 
fessor of economics at the University 
of Wisconsin, in his “Outlines of 
Public Utility Economics,” discusses 
most interestingly the questions of 
“value of service’ and “cost of serv- 
ice” under the caption of “Some Mis- 
conceptions of Public Utility Rate 
Theory Analyzed.” (pages 637- 
639). I regret it is not possible to 
give space here to a complete quota- 
tion of his views; however, the fol- 
lowing paragraph gives his summa- 
tion of these points: 


“There is, however, this element of truth 
in the cost theory that average variable 
unit costs represent for particular services 
a figure below which rates may not go 
without failing to make some contribution 
toward fixed costs. It also is useful in de- 
termining for the traffic as a whole the gen- 
eral level of rates that must be charged in 
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order to yield a reasonable earning power. 
The value of the service principle in turn 
is useful because it gives some indication 
of the way in which rates may be charged 
against the different classes of service in 
order to encourage that fuller utilization 
of plant capacity upon which the realization 
of net revenues depends. This purpose, 
that is, securing fuller utilization of plant 
capacity, ties together the value of service 
principle, properly so-called, and the cost 
of service principle, properly so-called, in- 
to a coherent explanation of price fixing 
under conditions of regulated monopoly.” 
(Pages 638, 639.) 


oi Smyth v. Ames Case also sets 
forth another doctrine which has 
become axiomatic in public utility law: 
viz., that “what the company is en- 
titled to ask is a fair return upon the 
value of that which it employs for 
the public convenience” or “a fair 
return upon the fair value of the prop- 
erty.” The Wisconsin commission 
admits its decision for reducing rates 
does not rest upon a return based up- 
on the value of the company’s prop- 
erty. Its defense is that the order, 
being a temporary one, the commis- 
sion is not required to find a valuation 
of the property. It quotes a number 
of court decisions which it says sus- 
tain this defense, but none of the au- 
thorities it quotes say that a commis- 
sion can make a temporary order 
which disregards the principle that 


the rate fixed should represent a fair 


return on the fair value of the prop- 
erty. 


This sound principle of rate making. 


must be recognized whether the order 
be temporary or final. It would ap- 
pear that in determining a rate, the 
Wisconsin commission is-endeavoring 
totally or partially to scrap the uni- 
versally accepted theory of a reason- 
able return on the fair value of the 
property used and useful in render- 
ing the service, and to substitute 


therefor a new theory based on the 
monetary value of the dollar in the 
purchase and sale of a commodity. 
In support of the logic and equity of 
its position, the commission puts for- 
ward the existence of an economic 
emergency (on page 124 [P.U.R. 
1932D, at p. 260]), pointing out that 
§ 196.70 of the Public Service Com- 
mission Law empowers it to alter rates 
when deemed necessary to prevent in- 
jury to the business or the interest of 
the people or any public utility in case 
of any emergency to be judged by the 
commission. After the commission 
has satisfied itself that an emergency 
does exist, and that it not only has 
the power but is required to act, it 
sets about to find a measuring device 
for a return. The commission has 
used the handiest device available 
which is the outstanding obligation at 
the end of the year 1931 made up 
of common stock, preferred stock, 
funded debt, advances from the par- 
ent company, and bills payable. Each 
one of these units of capitalization has 
a stated rate of interest with the ex- 
ception of common stock, and the 
commission determines that these 
rates, to which has been added a 6 
per cent dividend on the common 
stock, is a fair and reasonable return. 


HY will people persist in treat- 
ing “rate of return” as if it were 
an allowance or profit or concession 
sufficient only to cover the fixed 


-charges on funded debt, preferred 


stock, and a dividend upon common 
stock ? 

If a company were limited to such 
a rate of return, how would it ever 
accumulate funds to apply to so im- 
portant an element as “contingency 
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reserve” and also make additions to 
its surplus? Some state statutes re- 
quire that the “rate of return” of 
utility companies must be sufficient to 
provide for all the elements referred 
to. The testimony of some of the 
economists in this case indicates that 
they still cling to the erroneous idea 
that “rate of return” need only cover 
capitalization charges and a dividend 
upon common stock. 

The commission says that the fixed 
capital devoted to the exchange busi- 
ness is $54,673,230 (after adjust- 
ments) (page 95). The portion of 
the interest and dividend requirements 
(the return allowed) applicable there- 
to is shown as $2,162,350, or a return 
of 3.955 per cent. 

Is this an adequate return? 


| the New York Times of August 
5, 1932, there appears a statement 
from Governor Franklin D. Roose- 
velt of the state of New York, in 


which (discussing the rate of return 
for electric companies) he is reported 
to have said: 

“A return of 7 to 8 per cent on its in- 
vestment is held by the governor to be a 
reasonable expectation by any power com- 
pany. Consequently, he holds to the view 
that his program of closer regulation, by 
keeping his principle uppermost, will do 
nothing to disturb the present high invest- 
ment rating of the higher grade public 
utility securities, which in recent years have 
replaced railroad liens as an investment 
favorite.” 


The return advised by Governor 
Roosevelt would be a real “rate of re- 
turn” and would give a utility the sup- 
port it requires and deserves. The 
Wisconsin commission, in its anxiety 
to introduce the “economic emer- 
gency” as a factor in its decision, has 
sacrificed the genuine doctrine of “rate 
of return.” Regulation should tend 
towards definable bases. 

This decision indicates an uncalled- 
for experiment in the contrary direc- 
tion. 





What the Utilities Are Doing Abroad 


THomas Epmonpson of Lancaster, England, originated the railroad 


ticket in 1836. ‘ 


* 


Bermupa, for the first time in its history, has a railroad. It is 12 
miles long, and connects Hamilton and Saint George. 
* ~ 


To save expense, one electric bulb has been removed from each’ 
street lamp in Berlin; a saving of $100,000 during a six months’ period 


is anticipated. 
* 


+ 


Tue standard names “Ivan” and “Dimitri” are now being supplanted 
in Soviet Russia by the name “Electricity”’—which is being applied to 


both boys and girls. ‘ 


* 


A new record for speed was recently set up in England when the 
distance between Liverpool and London was traveled, 1524 miles, in 


less than 140 minutes. 
* 


* 


PASSENGERS on all fast trains in Germany can now send telegrams of 
not more than fourteen words to any station in the country by handing 


them to the conductor. 
* 


* 


An Austrian inventor made a hobby of loosening the bolts and rivets 
of railroad tracks, causing scores of wrecks and catastrophes, in order 
to promote his device for preventing railroad accidents. 
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How the New 3 Per Cent Tax 





on Power Works in Practice 


What the new impost means to the electric utility 
company and to the customer—and what it almost 
meant to the security holder. 


By A. C. MARSHALL and H. A. SNOW 


went into effect on June 6th. It 

contained, among many other 
provisions for special forms of taxa- 
tion, a 3 per cent excise tax on all 
sales of electric current to the ultimate 
consumers, for domestic or com- 
mercial consumption. The tax is to 
be collected from its customers by 
the seller of the electricity without 
charge to the government. Govern- 
mental and municipal agencies who 
are consumers of electricity are ex- 
empted from the tax, the implied rea- 
son being that there is no use in tax- 
ing an institution which itself secures 
its revenue through further taxation. 


t HE Federal Revenue Act of 1932 


N “excise” tax is an inland or in- 
ternal tax or duty levied on the 
manufacture, sale, or consumption of 
commodities within the country as 
distinguished from a tariff or customs 
duty on commodities passing into or 
out of the country. There is no special 
reason for assessing the tax on sales 
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of electricity instead of on some other 
commodity except that of expediency, 
the electrical central station industry 
having proved itself virile in adver- 
sity, and not likely to wilt and fade 
away under the added straw of an- 
other little 3 per cent tax and so fail 
to provide the government with its 
badly needed revenue. 

There is one clause of the statute 
which has provoked a lot of argu- 
ments and affidavits; namely, the 
clause that limits taxation to domestic 
and commercial consumers, eliminat- 
ing by omission the industrial con- 
sumers. 

Upon reading this clause, many 
business men began to fancy them- 
selves as captains of industry rather 


than as leaders of commerce, since the 


captains were exempt from tax and 
the leaders were not. The intent of 
the clause was probably to avoid 
double taxation, since practically 
every product of the industry of the 
country must pass through commer- 
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cial processes on its way to the ulti- 
mate consumer, and it may well be 
taxed then instead of during its manu- 
facture. 


Are the clause that exempts 
industry is not clear-cut in 
many cases, it is perfectly obvious to 
everyone that a very real distinction 
does exist between the industrial 
process that manufactures a commod- 
ity and the commercial process that 
disposes of it. The factory typifies 
the industrial process and the store 
typifies the commercial process. But 
a number of intriguing borderline 
cases immediately made themselves 
manifest. 

The hotel owner’s association, for 
example, after hurried advice from 
counsel admitted that they were most 
industrious and took steps to prove 
it. It is even said that one zealous 
manager was photographed with his 
coat removed and his sleeves rolled 
up, and as the unretouched negative 
did not show the proper beads of 
perspiration they were added, and the 
exemption was allowed. 

The owner of a small bakery, doing 
a local business, claimed that he made 
lots more bread in the bakery that 
constituted the back of his building, 
than he sold in the store that was the 
front of it, and that this predominance 
entitled him to an industrial rating 
with the accompanying exemption 
from tax. He accounted for the ex- 
cess bread by saying that he and his 
family ate it. 

Radio companies were specifically 
exempted from this particular tax by 
Treasury Department regulation, 
whereupon a concern that operated a 
string of illuminated sign boards 


promptly refused to pay the tax, la- 
boriously deducting it cent by cent 
from a long series of bills for service 
at their many locations. They claimed 
that radio broadcasting was nothing 
but advertising anyway, and in this 
we are inclined to agree without de- 
bate as to the relative intrinsic merit 
of the artistry of Amos and Andy and 
the disinfectant qualities of the mouth 
wash. Since the sign company was 
also an advertising agency it could 
only be rank discrimination that 
sought to make one agency pay while 
another was exempted. 

The Treasury Department took a 
look at the ambiguous industrial-com- 
mercial clause and after issuing a kind 
of a half-hearted explanatory regula- 
tion in which some eleven activities 
were specifically exempted from taxa- 
tion as industrial, gave up the job and 
decided to resort to affidavits. How- 
ever the explanatory regulation was 
not entirely useless since it contained 
this classic decision—‘“Electrical en- 
ergy for industrial consumption in- 
cludes that used generally for indus- 
trial purposes .” which cleared 
the atmosphere and left room for the 
affidavit. 


| nsetensamereyd the sorting of the 
commercial goats from the indus- 
trial sheep was not left up to the judg- 
ment of the electrical utility. The 
utility companies received specific in- 
structions to treat everybody as goats 
until a properly executed affidavit 
proved them to be sheep. This puts 
the burden of proof where it belongs 
—squarely on the shoulders of the 
man who pays the tax, along with his 
other burdens. The utility company 
collects the tax and absorbs the grief, 
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and the government deigns to receive 
it, after counting it to be sure it is 
all there. 

With great nicety the statute pro- 
vided that the tax should become 
effective at midnight of June 21st. 
It is improbable that 3 per cent of 
the meters in the country were read 
on June 21st and certainly none of 
them were read at midnight. And 
so pro-ration had to be used, and a 
partial tax assessed on the first bill 
rendered after June 21st. All of this 
calculation was perforce done by 
hand, from tables prepared afresh for 
each day’s work. Now and then an 
old table turned up, and then it became 
necessary to back-track and correct 
errors. The Detroit Edison Com- 
pany renders more than three hundred 
thousand bills every month. The job 
of getting started on the new routine 
and of calculating partial taxes has 
been tremendous. Later on perhaps 
this mass production and machine bill- 
ing will lower costs. At this writing 
the company has worked hard with its 
regular staff, has spent $1,849 in 
extra clerk hire, and has collected 
exactly $814.46 in taxes. However 
the taxes as remitted to the govern- 
ment are all net, since the utility acts 
as tax gatherer and bears the expense. 


HERE are other expenses to the 
company in addition to the extra 


q 


7 


help necessary. An order on the 
printer for six million bill forms at a 
very low price because of the large 
quantity, had to be canceled, and a 
much more expensive bill form bear- 
ing the wording prescribed by the 
statute had to be substituted there- 
for. In addition the company print- 
ed and sent out to its customers at 
its own expense five hundred thou- 
sand cards explaining the new tax. 
In a few cases the company sells 
electricity at wholesale rates to large 
buildings which meter and resell a 
part of the service to individual ten- 
ants. The law requires that the com- 
pany collect the tax on that portion 
of the service used by the building, 
but that the management of the build- 
ing collect the tax on the part that is 
resold to their tenants. Since tenants’ 
meter readings are not available soon 
enough to permit exact calculation 
each month of the portion on which 
the tax is collected, a preliminary esti- 
mate based on last year’s consump- 
tions is used. At the end of the year, 
a review of actual figures and a cor- 
recting adjustment will have to be 
made. In one large building which 
is subject to this estimated split in 
the tax, the company is itself a tenant 
and must file an affidavit with the 
landlord in order to be exempt from 
tax on its own electricity consumed 
by itself. With the exception of such 


“THE new excise tax is 3 cents on every dollar, and the 
invisible taxes imposed as income taxes, franchise taxes, 
property taxes, and so on, by Federal, state, county, town- 


ship, city, and village authorities amounted in this year 
of grace to an additional burden on the customer of 14 
cents out of each dollar billed to him.” 
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large buildings and their split taxes, 
service through a single meter for 
sundry purposes, which may be either 
industrial or commercial or both, is 
either all taxable or all exempt as de- 
termined by the affidavit. For this in- 
exactitude the company is devoutly 
thankful. 


| gomen esate of future trouble under 
conditions of service for com- 
mercial and industrial uses through a 
single meter appears in the case of a 
stubborn customer whose business is 
admittedly mixed and who refuses to 
pay a tax on the industrial portion 
thereof. Just as stubbornly our con- 
scientious government officials refuse 
to grant him an exempting affidavit 
because his business is so largely com- 
mercial. It is to be hoped that one 
or the other yields, because a com- 
promise solution means nothing but 
trouble for the company and the ex- 
pense of duplicate wiring for the cus- 
tomer. 

In many cases and especially so 
during the period of pro-ration of 
partial taxes), the tax is a very small 
addition indeed, a penny or so, to a 
bill which is in itself small. Such 
situations tend to breed the idea in the 
customer’s mind that the utility is 
petty, in passing on the tax. A case 
in point is that of a sign company 
operating illuminated signs at sixty 
separate locations. The sixty bills for 
service in June and July aggregate 
$102.03 and the pro-rated tax thereon 
is 89 cents, which represents a lot of 
trouble. It would actually be better 
for the utility in such cases to pay a 
3 per cent tax on gross earnings 
and to raise its rates slightly to cover 
the deficit. However the statute 


states explicitly that the tax is to be 
collected as such by the utility and 
labeled for the customer’s informa- 
tion. 

This sudden solicitude on the part 
of the authorities that the tax be 
identified as such reminds one of the 
floating iceberg, nine tenths of whose 
bulk is invisible below the water line, 
the remaining one tenth, which is 
visible, creating an entirely erroneous 
impression as to the size of the berg. 
The new excise tax, above water, is 
3 cents on every dollar, and the in- 
visible taxes imposed as income taxes, 
franchise taxes, property taxes, and 
so on, by Federal, state, county, town- 
ship, city, and village authorities 
amounted in this year of grace to an 
additional burden on the customer of 
14 cents out of each dollar billed to 
him. Taxes have increased enormously 
in the last decade. In 1920 there was 
no above water portion at all and 
there was only 5 cents below water. 
Apparently the glacial age is again 
approaching, and the tax bergs in the 
path of business institutions are stead- 
ily becoming larger, more numerous 
and more dangerous. And the ulti- 
mate consumer pays it all whether 
he realizes it or not. 


HERE has been criticism of the 
final form of the excise tax stat- 
ute with its provision that the tax is 
“to be paid by the person paying for 
such electrical energy and to be col- 
lected by the vendor.” Because of 
this wording Congress is charged with 
having unduly favored the utilities in 
permitting them to shift the tax to 
their customers instead of paying it 
themselves. 
The only purpose served by this 
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Some Senators Wanted the Tax Paid Out of Surplus 


ce Some Senators no doubt wanted arbitrarily to prevent this 
tax from becoming a part of operating expense and to 


have it paid out of surplus. 


Whether or not this could have 


been done constitutionally is not for discussion here, but such 

a course would literally be the last straw and might, in these 

precarious times, have resulted in many more receiverships 
among electric utilities.” 





criticism is to illustrate the attitude 
of certain utility-baiting Senators 


whose good sense has become infected 
by repeated exposition of the idea of 


government ownership, originally 
adopted as the only feasible way of 
being elected. Taxes of all kinds are 
a part of operating expense, and 
operating expenses must be covered 
by the charge made to the consumer 
for electric service, or else the utility 
cannot long endure. These Senators 
no doubt wanted arbitrarily to prevent 
this tax from becoming a part of 
operating expense and to have it paid 
out of surplus. Whether or not this 
could have been done constitutionally 
is not for discussion here, but such 
a course would literally be the last 
straw and might, in these precarious 
times, have resulted in many more 
receiverships among electric utilities. 


, I ‘HE collection of the tax presents 
difficulties in addition to those 


involved in preparing the bills. Many 
customers become angry and deduct 
the tax before making out their check 
in payment of their bill, and almost all 
of them, in doing so, make inaccurate 
deductions because they figure the tax 
as 3 per cent of the bill plus the tax. 
The tax must be computed from the 
grand total of bill and tax by first 
dividing by 1.03 and then multiplying 
by .03. Other deductions, generally 
erroneous, are made by customers who 
have claimed exemption but whose 
claim has not yet been allowed, and 
who are taking no chances meanwhile. 

Many of our customers are in diffi- 
cult financial circumstances and can 
only make partial payments on their 
accounts. It is a nice question as 
to whether the bill is paid first under 
such conditions, or the tax first, or 
whether proportionate reductions in 
both are made simultaneously. The 
government favors the latter hypo- 
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thesis, which involves a constant study 
of fractions of cents to keep the sum 
of partial tax payments exactly equal 
to the whole tax as assessed on the 
original bill. 

Customers who refuse or neglect 
to pay their tax must be reported to 
the authorities, presumably for disci- 
pline, on a form that lists altogether 
seven different items of information 
for each delinquent account ; while the 
total tax may be an item of only a 
few cents. What the government 
will do with the lists is beyond im- 
agination. It cannot economically 
collect the small items and it is bad 
for morale to neglect them. Curious- 
ly, the Detroit Edison Company is 
experiencing considerable trouble with 
the nonpayment of tax on final bills, 
rendered as the customer moves out 
of his old quarters, presumably to 
new ones. The small tax on such 
bills seems to irritate customers out 
of all proportion to the amount there- 
of. 


Fe many years this company has 
offered a substantial cash discount 
to customers who pay their bills 
promptly. If the payment is late, the 
discount is not earned by the custom- 
er, who must then pay the full amount 
of the bill. Since the tax is based on 
the amount collected, it is greater on 
those bills which become overdue. 
So numerous and so irritating are 
such difficulties in keeping accounts 
straight that in relating his woes, the 
harassed head of our customers’ bill- 
ing department expressed the belief 
that his books would never again be 
in balance, except as auditors cut 
Gordian knots with unexplained ad- 
justing entries. 


Cash collected in one month is to 
be remitted to the collector of internal 
revenue at the end of the following 
month, so that the working capital 
of the utility will be increased by the 
amount of taxes collected during an 
average period of a little over six 
weeks. This is but little compensation 
for the intricate job of collecting the 
tax, and the utilities would gladly pass 
up the extra cash to be rid of the grief 
that comes with it. 

Incidentally the precise figures of 
the statistical department will be dis- 
torted with tax percentages ranging 
from nothing to a maximum of 3 
per cent of billing, either gross or net, 
unless very careful separate classifica- 
tion is resorted to. 

Another difficulty arises from the 
fact that in the future there will be 
two kinds of cash coupons—those 
bearing a tax and those exempt there- 
from, instead of only one kind of 
coupon, and furthermore the coupons 
on paid accounts will have to be kept 
for four years instead of being de- 
stroyed at the end of six months. In 
a period of four years, there will 
accumulate some fifteen million cou- 
pons in this company alone, which will 
occupy endless steel filing cases and 
will furnish employment for endless 
government auditors. 


ee general effect upon the in- 
dustry may be summarized thus: 

The addition of the 3 per cent ex- 
cise tax makes electric service to the 
domestic and commercial customers 
just 3 per cent more expensive, and 
this increase in cost occurs in the 
midst of one of the worst depressions 
that the country has ever experienced, 
when many concerns are struggling 
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for existence and every penny counts. 
It is doubtful if it will drive customers 
to substitute competitive sources of 
light and power, but it does place an 
added burden upon them. 

This particular 3 per cent tax is 
one more straw on the good old 
camel’s back; in addition to the 14 
per cent of gross revenue which the 
camel is already carrying. It is ob- 
vious that any industry that is paying 
a total of 16 per cent or 17 per cent 
of its gross revenue to governmental 
or municipal agencies is one of the 
most useful tax collectors in the eco- 
nomic world and should receive prop- 
er credit as such before municipal 
ownership advocates stampede the un- 
informed. It is probable that the 
utility camel will survive this latest 
tax but full warning is given that the 
old beast is getting sway-backed. A 
decade ago the tax burden was 5 or 
6 per cent of gross instead of 16 or 
17 per cent, and in this statement there 
is food for thought. It is almost 


true now that the citizen does not pay 
an electric bill; he pays a tax bill and 
he receives a bonus of a little electric 
service therewith to sweeten up the 
transaction. 


HE expense and trouble of col- 

lecting the 3 per cent tax is willy- 
nilly imposed upon the electric indus- 
try and there will be plenty of both. 
This has the advantage to the govern- 
ment of making the tax yield high net 
returns but it burdens the utility. For 
the Detroit Edison Company, it is ex- 
pected that the 3 per cent excise tax 
will yield a million dollars a year, 
more or less, to the government; for 
the entire industry the yield may be 
between forty and fifty millions. The 
company should have preferred a cut 
of a similar amount from government 
expenditures to the imposition of the 
new tax, but it is obvious that Con- 
gress prefers the new tax to the more 
difficult job of reducing governmental 
expenses. 





Taxation—With Representation 
The protest of a public service official 


ad, bros than a century and a half ago we became a free people 
as a result of a war caused by taxation without representation. 
Today we are taxed to such an extent that we need strong and fearless 
men to write another Declaration of Independence and another Emanci- 
pation Proclamation and free ourselves from the hordes of tax eaters 


who are driving us into tax slavery. If the freedom that we have 
obtained is for the purpose only of taxing ourselves or being taxed, 
we might be better off without it. Surely we are taxed today more 
heavily and, I believe, more unjustly than were our forefathers who 
fought for freedom because of taxation. Perhaps the only difference 
is that we tax ourselves through our representatives and because of 
this freedom have not caused another revolution. Taxation with 
representation is no better than taxation without representation. Who 
will write these documents? No one but ourselves and they must 


be written on ballots at the polls.” 
—E. F. Frynn. 








Why Competition Between 
Utilities Would Aid Regulation 


In the following article the author—who until recently was chairman 
of the Public Utilities Commission of Colorado—advances a viewpoint 
that has been regarded as radical because it is so widely at variance 
with the basic principles on which the state regulatory bodies have 
been operating. In the following number of this magazine will appear 
a reply to Mr. Bock’s contentions, written by a man who believes that a 
public utility corporation should retain its monopolistic privilege if the 
success of the present experiment in state regulation is to be assured. 


By OTTO BOCK 


HE mere passing of a law, un- 
Tis that law can be put to a 

practical use in the public inter- 
est, is of no avail. 

Unless state regulatory power over 
public utilities is really workable; un- 
less it sufficiently protects the public 
interest, some other way will have to 
be provided to give this protection. 

Public opinion, approximately 
twenty years ago, forced regulation 
upon the private public utilities. Now 
the utilities seemingly favor it. That 
legislative program of control was a 
compromise between unregulated pri- 
vately owned utilities versus municip- 
ally operated utilities. If regulation 
had not stepped in, municipal opera- 
tion would now be more common. 
The advent of regulation of public 
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utilities at least temporarily stemmed 
the tide toward municipal ownership. 
Unless state regulation of public 
utilities is now sufficiently potent to 
protect the public interest and is 
workable, public opinion will force a 
change. That state regulation of pub- 
lic utilities is still on trial cannot be 
questioned by any intelligent observer 
of regulatory power. In fact, every 
regulatory policy under our form of 
government is always on trial. To 
permit one’s mind to get into a strait- 
jacket and assume a finality on regu- 
latory problems does not make for 
healthful or constructive progress. 


I BELIEVE it a fair statement that 
state regulation of public utilities 
has not been entirely satisfactory and 
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is not meeting with a reasonable pub- 
lic approval. 

Willingness of state commissions 
to serve in the public interest is appar- 
ent, but the necessary support from 
legislative agencies, as well as from the 
courts, is greatly lacking—at least in 
many of the states. Moreover, in my 
opinion, some state commissions have 
made one grave error in the narrow 
construction they have placed upon 
the phrase “public convenience and 
necessity.” To eliminate practically 
all competitive conditions in the util- 
ity field and to insist upon a purely 
monopolistic operation of public utili- 
ties is not in the public interest and 
will prevent regulation from being 
workable. 


I BELIEVE in regulation, but I main- 


tain that regulation alone is not 
sufficient to protect the public interest. 
I believe that a restricted and limited 
competitive condition must exist in 
aid of regulatory power when the par- 
ticular utility, owing to the nature of 
the business, is not a monopoly in the 
public interest and when the territory 
served by such a utility has a sufficient 
demand to permit a competitive con- 
dition. 

I am fully familiar with the con- 
tention that competition would be 
wasteful in that it would necessitate 
duplication of equipment and service. 
I am only contending here for re- 
stricted, limited, and regulated com- 
petition in such a measure as will best 
protect the public interest. It is my 
contention that since regulation alone 
is not adequate to bring about rea- 
sonable rates, a measurable amount 
of competition is necessary. This 
would also tend to reéstablish a lost 


element in the fixing of a reasonable 
rate structure—the value of the serv- 
ice to the public. 

No public utility is entitled to pro- 
tection against competition unless the 
rates charged are constantly reasona- 
ble, and as the present basis of regula- 
tion of public utilities, in my opinion, 
does not insure such reasonableness, I 
advocate a restricted competition in 
aid of regulation. 

That waste will occur, even under 
such regulated competition, is true, 
but the protection of the public inter- 
est, which, after all, is the end sought 
through regulatory power, may re- 
quire such waste in duplication. 

In other words, if a limited amount 
of waste in duplication of service is 
necessary so that the public may ob- 
tain service and reasonable rates, then 
such waste in duplication is justifiable. 

Prior to regulatory power we had 
considerable waste, but was it always 
at the public expense and contrary to 
the public interest? 


HE Interstate Commerce Com- 

mission is, in my opinion, doing 
the best job in the regulatory field. 
If it, with a personnel of ap- 
proximately 4,000 people who are 
regulating the business of the rail 
carriers with an investment of 
$25,000,000,000 and a working force 
of approximately 1,400,000 employees, 
would rely solely upon regulatory 
power, this regulation would, in my 
opinion, result in failure. The Inter- 
state Commerce Commission, how- 
ever, has always recognized the com- 
petitive element between rail carriers 
as necessary in the protection of the 
shipping public and as an aid to regu- 
lation in obtaining reasonable service 
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and rates. This recognition by the 
Interstate Commerce Commission has 
met with the approval of practically 
the entire shipping public in America. 


N the case of Chesapeake & O. R. 
Co. v. United States, 283 U. S. 35, 
51 S. Ct. 337, the Supreme Court 
of the United States construed the 
phrase “public convenience and neces- 
sity” as contained in the Transporta- 
tion Act § 1(18). This case involved 
the legality of an order authorizing 
the new construction of rail lines in 
competition with other rail carriers. 
I quote from that case: 


“In the absence of a plain declara- 
tion to that effect, it would be unrea- 
sonable to hold that Congress did not 
intend to empower the commission to 
authorize construction of new lines 
to provide for shippers such compet- 
ing service as it should find to be con- 
venient or necessary in the public 
interest.” 


This construction by the highest 
court in the land should be sufficient 
for any state commission to authorize 
a certificate of public convenience and 
necessity to another electrical or gas 
utility to serve the public in the same 
territory where such territory has a 
sufficient demand to permit a com- 
petitive condition. 


HE public service commission of 
Kansas recently authorized an- 


e 


other gas company to compete in 
Wichita. This authorization was 
granted mainly because of the limited 
jurisdiction over gas transported in 
interstate commerce. The supreme 
court of Kansas in sustaining that 
order, in the case of Wichita Gas Co. 
v. Public Service Commission, P.U.R. 
1931B, 442, 295 Pac. 668, said: 


“This company cannot say that its 
charges are so regulated by the com- 
mission as to do away with the neces- 
sity for competition.” 

So long as the courts require sub- 
stantial consideration of the element 
of reproduction cost new less depre- 
ciation in determining present fair 
value, regulation alone will not suffice 
to protect the public. 


HE only immediate solution of 

the problem lies in the creation 
of a restricted and limited competitive 
condition by inviting another private 
utility company to serve in such terri- 
tory. 

I recognize the legal and moral 
right of private capital in the utility 
field, but I also insist upon the legal 
and moral right of the public to pro- 
tect itself from a monopolistic situa- 
tion which will not effectively submit 
to regulatory power. 

The Interstate Commerce Commis- 
sion, mainly in recognition of the fact 
that regulation must, in order to ac- 


the narrow construction they have placed upon the phrase 


q “SoME state commissions have made one grave error in 


‘public convenience and necessity.’ To eliminate practically 
all competitive conditions in the utility field and to insist 
upon a purely monopolistic operation of public utilities 
is not in the public interest and will prevent regulation 
from being workable.” 
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complish the desired results, be work- 
able, within the last year recommend- 
ed to Congress the repeal of the re- 
capture clause. To a good many 
economic and utility experts that 
clause was sound, but to those who 
had the job of regulation, it was 
found to be unworkable, and they had 
the courage to say so and request its 
repeal. 

In my opinion, the time has come 
for state regulatory bodies to face the 
facts and admit that regulation alone 
cannot effectively protect the public 
interest and that the element of com- 
petition in a restricted and limited 
sense is necessary in aid of adequate 
regulation. Only through that addi- 
tional aid can state regulation ade- 
quately protect the public. 

Such a competitive relationship is 
not new in the power industry. It is 
true that in only a few instances do 
private utilities compete in that way. 
In a number of instances we have that 
competitive element existing between 
a private utility and a municipally 
owned utility. 


HE Federal Trade Commission is 

now investigating private utili- 
ties. In a recent hearing before that 
commission, Judson C. Dickerman, 
engineer examiner for that commis- 
sion, who investigated the operations 
of the Cleveland Electric Illuminating 
Company, testified that this was a 
“model concern which conforms to 


the best ideal of public relations.” — 


The testimony showed that this com- 
pany has one of the simplest, plainest, 
and least-limited set of rate schedules 
and that its maximum rate for elec- 
tric energy was 5 cents per kilowatt 
hour and that it was earning a return 


in the neighborhood of eight to ten 
per cent on its actual investment in 
utility property. It was pointed out, 
however, by the engineer examiner, 
that one possible reason for the Cleve- 
land Company’s excellent record was 
the fact that it operates in competi- 
tion with a municipal power plant 
which charges a rate of 3 cents per 
kilowatt hour. 

I prefer to have competition be- 
tween private utility companies, if 
that is possible, but if the power in- 
dustry will not permit such a com- 
petitive relationship, and it is within 
their power to permit or not to permit 
it, then it becomes absolutely neces- 
sary in the public interest for a mu- 
nicipality to create a competitive rela- 
tionship. 


Fens what is meant by the phrase 
“within the power of the electrical 
industry to permit or not to permit 
such competitive relation?” 

From a practical standpoint, in or- 
der to bring about a restricted com- 
petitive relationship, it is, of course, 
necessary that some private electrical 
utility take some affirmative action to’ 
obtain authority from the state com- 
mission or municipality, as the case 
may be, to enter into a territory al- 
ready served by one company. 

I believe it to be a fair statement 
that a large portion of the power in- 
dustry is inter-related to a limited 
number of public utility holding and 
investment companies. Moreover, its 
policies are greatly coordinated 
through such an agency as the Na- 
tional Electric Light Association. 
Unless such agencies as these actively 
favor such a competitive program, we 
can hardly look for such a step by 
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private utilities. Only through a wise 
and farseeing leadership in the power 
industry can we hope for such a com- 
petitive program in the public interest. 
The St. Lawrence Power Project, 
authorized by the state of New York 
under the control of the New York 
Power Authority (which has recently 
been negotiated with Canada) in a 
large way will provide competitive re- 
lationship such as ~ “-ave in mind and 
will be a great aid to state regulatory 
power in compelling reasonable charg- 
es in the distribution of electric energy 
to utilities which solely distribute, and, 
through them, to the consumer. 

A more liberal construction of the 
phrase “public convenience and ne- 
cessity” by regulatory commissions 
will provide the authority necessary 
for private utilities to compete. 

I have full confidence that the 
regulatory commissions, if their leg- 
islative authority permits, and if 
given an opportunity, may be counted 
upon to do their full duty in obtain- 
ing reasonable rates through a regu- 
lated competitive relation, if, in their 
opinion, this is the only method left 
by which the public may be adequately 
protected. 


I’ I understand the signs of the 
times correctly, the public has 
reached the point where it will not 
stand for any more monopolization, 
and it now realizes that a monopolis- 
tic program which does not include 
the social and economic welfare of the 
entire public will, in the long run, be 
very detrimental, from a service rate 
and investment as well as all employ- 
ment standpoint. If a city the size of 
Springfield, Illinois, for example, can 
successfully stand a competitive re- 


lationship in the sale of electric energy 
between a private company and a mu- 
nicipality, then surely cities of larger 
size should commence to see the light. 


OQ great difficulty which I think 
state commissions have had, 
aside from being hobbled by Federal 
court decisions, is a lack of appro- 
priations to regulate efficiently. 
While I know that a few of the 
commissions have succeeded fairly 
well in that respect, yet a large num- 
ber of others have not. It is so easy 
to sing praises of the state commis- 
sions and then proceed to leave a mere 
shell without any funds to regulate. 
I know of no instance in my own state 
where any utility has in any way ever 
attempted to aid by urging upon legis- 
lative bodies substantial appropria- 
tions to provide adequate regulation. 


| i view of the fact that courts as 
well as legislatures have consid- 
erably hobbled state regulatory power 
and especially in view of the further 
fact that regulation alone is not suffi- 
cient to protect the public interest, 
those who sincerely believe in retention 
of regulatory power of public utilities 
should insist upon a restricted and 
limited competitive condition in the 
electric and gas industry by advocat- 
ing that another company be author- 
ized to compete in such territory 
where there is a sufficient demand to 
warrant such a competitive relation. 
That, in my opinion, will strengthen 
and preserve regulatory power and 
will create a far better and more fav- 
orable public relation between the pri- 
vate utility and the public than now 
exists under absolute monopolistic 
control. 
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The Threat of Revocations 
of Utility Franchises 


A new problem in regulation 
By ROGER W. BABSON 


\ N J 1THINn the next few months 
the Massachusetts courts 
will be the scene of a legal 
battle the outcome of which is going 
to be of vital importance to all pub- 
lic utilities and particularly to the 
present holders of public utility secu- 
rities in every state in the union. In 
fact, during my thirty years of active 
interest in public utility developments, 
I have not known of a more impor- 
tant or widespread issue than that 
which has been raised in this Massa- 
chusetts litigation. 

While there are numerous and 
complex issues involved in the case, 
the essential core of the controversy 
in its nation-wide significance is the 
question whether a public utility li- 
cense is a property right or not. 


A= recital of the facts will aid 
the reader in understanding the 
situation. 

The Boston, Worcester & New 
York Street Railway Company has 
operated for thirty years a trolley line 


between Boston and Worcester. The 


commonwealth of Massachusetts 
planned a motor super-highway over 
this route, and through its depart- 
ment of public works it made a con- 
tract with the road by which the trol- 
ley tracks were to be removed, the 
state paying $563,000 to the road for 
quickly and peaceably vacating its 
right of way. An instalment of 
$200,000 covering one stretch of the 
road was duly paid and payment of 
the balance ($363,000) was approved 
by the governor and the attorney gen- 
eral. 

At this point politics entered the 
situation. 

The present lieutenant-governor, 
who is an active candidate for govern- 
or in the coming election, seized upon 
the situation as political capital and 
petitioned the legislature to revoke the 
company’s franchise without payment 
of any sort in recompense. He quoted 
the state Constitution in support of his 
position as follows: 

“Every charter, franchise, or act of in- 


corporation shall "forever remain subject to 
revocation and amendment.’ 
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At the same time Governor Ely, 
who has felt all along that the state 
was legally and morally bound to 
compensate the road for damages re- 
sulting from its franchise revocation, 
also sent a message to the legisla- 
ture urging that body to refer the 
question of damages to the Supreme 
Court for settlement. This the legis- 
lature did, revoking the company’s 
franchise, and sending the road to the 
courts for compensation “—if any,” 
to quote the words of the legislature 
or to sue on its contract. 


Wm my interest in this case 
originated by reason of the fact 
that the Babson Park Company is one 
of several hundred bondholders of the 
road, yet this personal phase of the 
matter is wholly incidental to the con- 
cern which I feel in behalf of every 
public utility in Massachusetts and al- 
so in the broad question of franchise 
revocation compensation which is di- 
rectly involved. In revoking the Bos- 
ton & Worcester franchise, the Mas- 
sachusetts legislature exercised a pow- 
er which it holds over every public 
utility in Massachusetts, including the 
electric, gas, and telephone companies. 
Its act constitutes a warning to every 
direct or indirect holder of Massachu- 
setts public utility securities that the 
franchise status of local public utili- 
ties may be exceedingly precarious in 
Massachusetts. 

Where a state has not provided in 
its Constitution or statutes for pro- 
tection to its public utilities through 
fair compensation in the event of fran- 
chise revocation, a situation is created 
which threatens the investment stabil- 
ity of such companies. Its repercus- 
sions extend even further. Many 


banks are holding the securities of 
public utilities, and if the Massachu- 
setts situation should be found to es- 
tablish a precedent that might apply 
equally elsewhere, this fact would se- 
riously impair the value of these secu- 
rities from an investment viewpoint. 
This in turn would adversely affect 
the interest of bank depositors and in- 
surance policyholders as well as in- 
vestors. 


IPPLES from this Massachusetts 
danger have already spread 
throughout the country. Not only 
have Massachusetts utility stocks and 
bonds been affected by this threat of 
the legislature, but utilities through- 
out the country, wherever located, are 
feeling the reaction. People in other 
states naturally fail to realize that 
Massachusetts is not' typical of other 
states in this unjust provision as to 
public utility franchises. As investors 
elsewhere read in their newspapers 
about the recent developments in 
Massachusetts, they may very easily 
assume that this revocable provision 
of the franchise power applies to all 
utilities everywhere. This is peculiar- 
ly a bad time for such an impression 
to get abroad through the land, and 
I trust that those who read this article 
will take steps to make the actual facts 
clear in quarters where apprehension 
may exist. 


| i not want to seem unnecessarily 
alarming in this matter. As soon 
as the Massachusetts case arose I be- 
gan a careful survey of the franchise 
status of public utilities in every state 
and I was reassured in part by what 
I found existing in certain states 
where the law is clear and where there 
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is definite legal provision for fair 
compensation in the event of revoca- 
tion of a franchise. Public utilities 
in these states are not subject to the 
same unfair treatment as exists in 
Massachusetts and I certainly would 
advise investors in Massachusetts 
public utilities seriously to consider 
switching into those of such other 
states as more assuredly protect the 
interests of public utility investors. 

In my study of the general situation 
I found that in some states the situa- 
tion is complicated by special regula- 
tions and rulings which require specif- 
ic consideration in each case. In 
others there has never been a Su- 
preme Court decision and undoubtedly 
until a test case arises, these states 
are subject to the same danger that 
public utility investors may be made 
the football of ambitious politicians 
as they have been in the common- 
wealth of Massachusetts. 


HE need of the hour for all of us 

—public utility operators, invest- 
ors, bank depositors, and public offi- 
cials—is to reéstablish confidence. 
Nothing should be done that will tend 
to depress prices further; everything 
should be done that will maintain the 
underlying trust and security which 
the average American feels in the 
basic industries of the nation. 

What has taken place in Massachu- 
setts constitutes a grave attack upon 
this security. We should unite not 
only to defeat confiscation in the 
states where such an ugly threat 
against the small investor has raised 
its head, but also unite to clarify the 
laws of other states where thousands 
of men and women of average means 
hold public utilities securities and 
have a right to demand that their in- 
vestments be protected against the 
revocation of franchises without fair 
compensation. 





How the Three Major Political Parties 
View the Public Utilities 


(As expressed in their platforms) 


THE DEMOCRATIC PLATFORM— 
favors regulation to the full extent of Federal power of hold- 
ing companies which sell securities in interstate commerce 
and of the rates of companies which do an interstate business. 


THE REPUBLICAN PLATFORM— 
favors legislation to authorize the Federal Power Commission 
to regulate the charges for electric power transmitted across 
state lines. 


THE SOCIALIST PLATFORM— 
advocates the socialization of power resources; and the opera- 
tion of the power industry by administrative boards on which 
wage earners, consumers, and technicians are adequately 
represented. 
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—— oF 





A 1to-Point Program 
of Self-Imposed Regulation 


(Suggested by a public utility security analyst) 


I Eliminate management and other fees now imposed upon the operating com- 
* panies on a percentage basis and substitute reimbursement for actual expendi- 
tures, plus reasonable profit. 
2 
2 Discontinue the inequitable (if not illegal) recent practice of transferring 
* sums from “capital stock” to “surplus” account, in order to make possible 
the continued payment of preferred dividends. Besides being unsound accounting 
practice, this encroaches on the margin of safety on which bondholders reasonably 
relied when investing; as well, it could deprive common stockholders of a portion 
of the funds which they invested in the enterprise. 
2 
Discontinue trying to resist a@ major economic trend by maintaining boom 
3- levels of salaries and wages, despite the increased purchasing power of the 
dollar and general reductions m salary and wage scales everywhere. 
2 
4 Declare a temporary moratorium in rate regulation. Forget rate base and 
¢ fair rate of return for the present. Have the operating companies substitute 
sound business judgment through revision of rates calculated to produce the 
greatest amount of revenue at the lowest possible consumer cost. Encourage the 
maintenance of present and, if possible, foster increased business rather than 
face the certainty of reduced business through insistence on 1929 rate schedules 
at a time when the public’s purchasing power ts low. 
2 
Take advantage of present low security prices by scaling down capitalization 
° and reducing book costs which are out of line. 
2 
6 Eliminate all intermediary companies and paper organizations which are not 
¢ absolutely essential to the rendering of utility service. 
2 
Stop encroaching on the credit of the operating companies through note 
7° borrowings, when one of the prime reasons for holding-company creation 
was to aid rather than retard the financing of operating companies. 
2 
8 Adjust operating company dividends to conform with present increased pur- 
* chasing power of the dollar, i. e., reduction in cost of living. 
2 
Allow employees to attend exclusively to their public utility duties by reliev- 
9 * ing them from obligations in stock-selling campaigns. 
3 
Io Adopt the English system of allowing the stockholders to select the certi- 
* fied public accountants to make independent audit of the company’s books. 
—Marxk Wo_LrFF 








What Governor Roosevelt Thinks 


ABOUT THE UTILITIES AND UTILITY REGULATION 
(Excerpts from his published opinions) 


at Be whole question of government vs. utilities has been purposely 
and maliciously confused by the cleverest special pleaders of the 
Twentieth Century in the pay of some unscrupulous utility interests. The 
truth is that some utilities have acquired a monopoly from the state, either 
through careless legislative gift or far-sighted private acquisition. This is 
wrong, but it does not become vicious until the utility witholds an abso- 
lute essential to modern life from a community—except at an unreasonable 


price.’ 


2 
Ts fight of those interested in good government is not to break 


faith with the utilities under existing contracts but to limit their 
profits to a fair return on the actual investment, making due allowance for 


its safety.” 
@ 


“eo purpose of misrepresentation of this (utility) issue is to create 
a smoke screen behind which special privilege can accomplish what 
it dares not do in the open. But the determination of the people to prevent 
any unjust or unfair use of the monopoly of essentials to life is so set 
that those few men who believe they can deceive the people had better 
revise their mental processes.” 

2 


sad 9 8 fs public service commissions first sprang into being, we be- 
lieved that we had discovered a method to reduce utility rates and 
to keep them within reason. But immediately many utility interests suc- 
ceeded in placing their own men on the commissions, or in blocking every 
honest effort to reduce rates by involving the question in slow court action.” 
2 . 
€¢QOME state commissions now and then advertise a reduction. This 
lulls public suspicion. But actually the public gets a slice where 
they are entitled to more of the loaf.” 
2 


“oO NE practical way is to give local communities or districts the legal 
right to manufacture their own electricity ifi—and this is a big if— 
after due warning, the privately owned companies do not give either 
reasonable rates or good service.’ 


<4 HERE is an inherent difference between a public utility and other 

private corporations. Our common law, dating from the days of 
Queen Elizabeth, and most of our subsequent statutes, recognize this differ- 
ence. Private business may earn one hundred per cent on its investment. 
But we protect rightly when a utility seeks to earn seven or eight per cent 
not only on the original investment but on its watered stock.” 
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6¢ J NSTANCE after instance of pillage, deceit of the er and even of 

the prostitution of public agencies and officials—for which these same 
(holding company) managers have often been responsible—may be found 
in the files of the Federal Trade Commission investigation of public utilities. 
The record is convincing. It is so voluminous that anyone may pick out 
examples to convince himself. But if you are willing to believe me that 
this is so, I wil! add that nothing more atrocious in the way of thievery 
inside the law has ever been successfully attempted against the American 


public.” 
2 


“ny industry has ever been known to purge itself of its iniquities. 
Nor can we expect that holding-company managements will do so. 
The only preventive of a recurrence of this situation is full and continuous 
publicity, wholeheartedly backed by Federal legislation.” 


2 


seh” books and magazine articles have exposed all of the above 
evils of the holding companies—yet they continue. They cannot be 
corrected because there is no Federal legislation. Yet, in addition, they 
directly contribute to our family electric light and gas service charges. 
The irony of it is that the public pays—pays to support an entirely un- 
justifiable burden which the financial ‘wizardry’ of the holding company 
has imposed.” 
2 


(74 U NDER our form of government only Federal control (of holding com- 
panies) has effective jurisdiction, because the operations of these 
great companies necessarily are not confined to state lines.” 


2 


ad of the opinion that government operation is wise under certain 
conditions and that the laws of our states should permit government 
operation, just as I believe that our statutes should permit private operation 
under public control. There is no general or universal rule which may be 
laid down as applicable to every case; or even to every state, but it would 
be as unwise to deny to communities the opportunity to own and operate 
their own utilities as it would be to make private operation impossible 
under any crcumstances. Each community should be given the right to 
determine which policy it shall pursue.” 


2 


74 P RIVATE unregulated monopolies are unthinkable, and if regulation fails, 
the only alternative is government ownership. The inevitable reaction 
where regulation breaks down is to seek government operation.” 


z 


6é I tT may be safely asserted that one of the most important causes, if not the 

prime cause, of the present dissatisfaction with public regulation and 
the eiiaiom which one hears so generally is the attempt by those in control 
of utilities to obtain, not merely a fair return upon prudent unimpaired 
investment, but profits in excess of such an amount. This is the reason 
why reproduction cost has been so widely adopted in rate cases by utilities. 
They have not been content with a fair return upon investment. They have 
sown the wind; they may reap the whirlwind.” 


2 


“ya utilities have followed an enlightened policy in dealing with 
the public and have provided excellent service at reasonable rates 
based upon a fair return upon prudent unimpaired investment, there will 
doubtless be no demand for government operation; but if there is, such in- 
vestment should be protected. Private management has no right to exist- 
ence in the face of a determination by the public to operate its utilities, but 
it does have a right under the conditions named above to protection against 
confiscation directly or indirectly.” 
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The Factor of “Discrimination” 
in Service Charges 


EVERAL recent issues of Pusiic UTILitiEes 
ForTNIGHTLY have contained discussions 
of service charges as embodied in rates for 
residential service. Some of them have con- 
tended that a uniform service or customer 
charge applied to residential service may in- 
volve discrimination, particularly against 
small customers in congested city areas. 
Discrimination is usually understood to be 
a difference in charges for similar service so 
great as to be against the public interest. It 
is obvious to any one who is familiar with 
public utilities that no consistent effort is 
made to insure that charges for their service 
shall always be equal to cost. It is common 
knowledge that customers pay more than cost 
at certain times or seasons and less at others, 
and that a customer near to the source of 
power may pay more than cost while a re- 
mote customer under the same rate schedule 
may pay less. These and many other de- 
partures from cost are deliberately arranged 
with the approval of customers and regula- 
tory commissions to avoid undue refinements 
and complications in rate structures. 


or residential and other small service the 

cost of distribution is a substantial factor 
in rate design. The FortnicHTty articles in 
question have pointed out that the extent of 
distribution system required to serve custom- 
ers in a densely populated city area is far less 
than that needed for large detached homes, 
particularly in suburban districts, and that if 
uniform service charges are provided to 
cover distribution and other fixed costs, 
certain urban customers may be overcharged 
and suburban customers undercharged. 

The fact should not be overlooked that 
densely populated areas are usually served 
from underground distribution 
which are far more expensive than the over- 
head lines which are used in less congested 
areas. Without such density underground 
service would be economically impracticable. 
If customers in suburban areas wish under- 
ground connection from overhead lines to 
their homes, they are usually called upon to 
pay the additional cost. Otherwise, no addi- 
tional charges are made for underground 


systems - 


OUT OF 
THE MAIL BAG 


service with its greater reliability and absence 
of objectionable overhead structures. 

The suggestion that customer or consump- 
tion density should be a factor in rate making 
is not new, but the complications thereby 
involved have been so formidable that it has 
not been embodied in any rate schedule with 
which the writer is familiar. If kilowatt 
hours or kilowatts of demand per front foot 
or some other similar unit were a factor, a 
single city block containing an apartment house 
with many small family units, detached homes 
of varying sizes, and sundry business houses 
would require a range of charges as confus- 
ing and unsatisfactory to the customers as to 
the utility supplying the service. The re- 
moval of single homes and substitution of 
apartments in such a city block would 
logically involve a change in rate level to 
customers not directly affected, as well as 
others, if the block density factor were 
recognized. It seems to be the general opin- 
ion that the public interest is best served by 
less rather than more emphasis upon load 
density as such. In fact, there is a marked 
tendency toward increase in uniform rate 
areas, thereby removing previously existing 
differentials between urban and suburban 
districts based on density, and this tendency 
has been encouraged or approved by regula- 
tory authorities. 


VEN if the fixed costs of high density 

residential service are substantially less 
than such costs for scattered homes, it does 
not follow that discrimination exists under 
service-charge rates now in effect. A study 
of such rates applicable to ordinary residen- 
tial requirements in the United States shows 
a range of customer or service charges from 
25 cents to $1 per month, the average being 
not far from 70 cents. Cost analyses show 
that customer costs, as distinct from demand 
and energy costs, are usually not far from 
$1 per month for average customers. The 
transfer of certain controversial distribution 
charges from the customer to the demand 
group may reduce the former group but not 
their combination. 

Allowing for differences in fixed costs be- 
tween the average customer and the small 
customer, it may well be that customer costs 
for the latter do not exceed the average 
service charge, as shown above, in existing 
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rate schedules, but when demand costs, which 
are also independent of kilowatt hours are 
taken into consideration it is by no means 
clear that existing service charges cover the 
total fixed costs of small residential service 
regardless of how great the customer density 


may be. 


I“ deference to prevailing criticisms of 
service charges, the conventional rate has 
energy charges higher than bare energy costs 
to offset deficiencies in charges assumed to 
cover fixed costs. It is obvious that under 
such a rate customers whose energy con- 
sumption is slight fail to make up this defi- 
ciency. Limited consumption is a common 
characteristic of small apartments, and where 
such conditions prevail, this class of custom- 
ers is not overcharged but, rather, under- 
charged. Even if in certain eases this is not 
so, surveys have shown that the typical small 
customer is not so restricted in income as 
to warrant added rate complications for his 
benefit. The present public demand is for 
simplicity in rate structures, and, while it has 
been clearly demonstrated that ‘the apparent 
complications of service charges are in the 
public interest, it is not clear that added 
complications of quite limited applicability 
should be so interpreted. 
—L. R. Nasa, 


Boston, Mass. 


The Men behind the Utility 
Consumers and Investors 
League of Illinois 


| enn issues of Pustic Uriiries Forr- 
NIGHTLY have carried quotations from 
the Utility Consumers and Investors League 


of Illinois. Some knowledge of their source 
might assist in evaluation and interpretation 
of those or subsequent quotations. 

Called as a witness before the [Illinois 
Commerce Commission on June 15th and 16th, 
in a proceeding initiated by the league as a 
petitioning intervener, the president of the 
league said it had thirty members. He re- 
fused to make public their names. He named 
only one user of utility service whom the 
league could pretend to be representing 
specifically, that consumer being its lady 
secretary-treasurer. He refused to—or could 
not—name even one utility investor whom 
the league might represent. 

Since the membership of the league (if 
there is a membership) appears to be secret, 
the character and purpose of the organization 
has to be deduced from what is known of 
its more active officers and promoters. Their 
affiliations and previous activities would seem 
to suggest that a primary objective is the 
promotion of whatever may tend to “till the 
soil” for government ownership (municipal 


or otherwise) propaganda. Anyhow, that is 
the objective of at least two other “leagues” 
with which this newest league is affiliated by 
“interlocking directorates,” the Public Own- 
ership i of America and the Illinois 
Municipal League. 

Paul H. Douglas, president of the Utility 
Consumers and Investors League and its 
spokesman, is in the Economics Department 
of the University of Chicago; he is or has 
been also connected with the League for In- 
dustrial Democracy (formerly Intercollegiate 
Socialist Society), the Sacco-Vanzetti Na- 
tional League, American Trade Union Dele- 
gation to Russia (which was repudiated by 
President Green of the A.F.L.), American 
Civil Liberties Union (which regularly de- 
fends Communist law-breakers), the Ameri- 
can Society for Cultural Relations with 
Russia, and others. 


A= this league’s officers, directors, and 
attorneys are: . Rawleigh, vice 
president of the Public Ownership League 
of America; James H. Andrews, president 
of the Illinois Municipal League and on 
Public Ownership League executive commit- 
tee; A. D. McLarty, secretary of the Illinois 
Municipal League; William H. Holly, chair- 
man of the Public Ownership League execu- 
tive committee; Dr. Edward Bowe of Jack- 
sonville, Thomas P. Gunning of Princeton, 
and Isaac Kuhn of Champaign, government 
and municipal ownership propagandists in 
connection with Illinois Municipal League 
activities and otherwise. Among other direc- 
tors or “advisory committee” members, who 
have exhibited government ownership or 
other “socialization” leanings, are Professor 
A. R. Hatton of Northwestern University, 
Donald R. Richberg, Morris L. Cooke (Gov- 
ernor Pinchot’s adviser), and Professor 
James C. Bonbright of Columbia University. 

This league has advanced a somewhat novel 
reason for its activities; viz.: the inhabitants 
of Illinois pay about as much annually for 
gas, electric, telephone, and street railway 
service as they pay in state and local taxes; 
therefore, utility rates (most of-which have 
been going down for ten years while taxes 
have been mounting and other living costs 
have been going up or staying up) should be 
reduced before anything is done to reduce 
taxes. 

In the league’s appearance before the IIli- 
nois Commerce Commission, referred to in 
my second paragraph, Chairman G. G. Gilbert 
of the commission recalled that one of the 
league’s attorneys had previously been cited 
before the commission for conduct unbecom- 
ing his profession and required to make pub- 
lic apology to the commission. “They (the 
league’s attorneys ) have now conceived the 
idea, apparently,” Chairman Gilbert said, 
“of hiding behind a big name.” 

—C. G. Davis, 
Chicago, Illinois. 
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What Others Think 





The Dean of State Commissioners Retires 
under Dramatic Circumstances 


— Pinchot has finally ac- 
complished his avowed purpose 
of reorganizing the personnel of the 
Pennsylvania commission through the 
recent resignation of Chairman W. D. 
B. Ainey and Commissioner Emerson 
L. Collins. Because of his nation-wide 
reputation as a leading exponent of 
regulation and as the dean of public 
service commissioners, the resignation 
of Judge Ainey, who has served as 
chairman of the Pennsylvania commis- 
sion since 1915, has become a regulatory 
incident of first magnitude. 

Unquestionably Judge Ainey resigned 
under fire since he was to have answered 
charges of misconduct in office brought 
by the governor before a senate inquiry 
on August 8, 1932. On the other hand, 
fairness to Judge Ainey, who had be- 
hind him a long and apparently honor- 
able record of public service, requires 
that consideration be given to this ex- 
planation of his action. Judge Ainey’s 
statement follows in part: 


“I am nearly seventy years of age and 
owing to my physical condition, which has 
grown steadily worse, I am advised by my 
physician, Dr. Shaw, that I can not under- 
take to go through the arduous trial which 
now confronts me in view of the senate 
investigation. 

“Tt is with keen regret that I am com- 
pelled to make this statement. I owe it 
to the public as well as to myself to face 
my accusers and to demonstrate my inno- 
cence, but my physical condition is such 
that I would not be able to stand up under 
the strain of a trial. I have come to this 
conclusion with a great deal of reluctance. 

“I am a poor man. I have no means of 
carrying on this trial and were it not for 
the faithful and loyal devotion of my per- 
sonal counsel I would not be able to go as 
far as I have. 

“Tn tendering my resignation to the sen- 
ate and the governor I want to say to the 
people of this commonwealth and to the 


friends who have loyally stood by me in 
this matter that I am innocent of the vari- 
ous charges that have been made against 
me. 


Judge Ainey’s statement goes on to 
deny in detail the various charges 
against him of accepting favors from 
various interests subject to the jurisdic- 
tion of his commission. It concludes as 
follows: 


“As to the allegation of the governor 
that I am a rich man, I can only say that 
this charge is untrue and unfounded. 
When I came to Harrisburg from my 
native town of Montrose, Susequehanna 
county, Pa., I had by thrift and industry 
acquired some means. I have been a suc- 
cessful practicing attorney. My wants were 
few and my demands were simple. I leave 
public service today a poor man, broken in 
health and in spirit, and my only regret 
is that I am not able to face the enemies 
who gather around to destroy my reputa- 
tion, in the twilight of my life. I bow to 
the inevitable, for I have no control over 
my physical condition. 

“I have been a member of the public 
service commission for seventeen years. 
During that time I have endeavored to do 
my duty in accordance with my oath of 
office and conscience. 

“In leaving the scenes of these activities, 
my delightful associations with the mem- 
bers of the commission, I do so with the 
keenest regret, but more so the fact that 
base imputations have been cast upon my 
fair name. I leave it to those who know 
me and who have had daily contact with 
me and those who had public relationships 
with me to judge whether or not the state- 
ments as made and widely broadcast with- 
out an opportunity of explanation on my 
part are true or false. I can say to those 
who know me, that they are false and so 
I rest my case.” 


gest Pinchot, however, was un- 
impressed by Judge Ainey’s ex- 
planation. In a statement to the press 
on August 4, 1932, he declared that 
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Judge Ainey’s resignation was “conclu- 
sive proof that the charges made against 
him were sound.” The governor said 
that the resignation by itself did “not 
show how far public utilities have car- 
ried the evil system of which he 
(Ainey) was a representative nor how 
far it has tainted the commission.” He 
added : 


“I repeat that Ainey’s resignation is proof 
of guilt. But I repeat also that Ainey’s 
guilt or innocence is comparatively in- 
significant. What the people of Pennsyl- 
vania want to know and what they have 
a right to know is the truth and the 
whole truth concerning the relations of the 
public utilities of this state and the public 
service commission. They will not be 
satisfied until they do know. And until 
they do know they will rightly believe that 
the public utilities have deliberately cor- 
rupted the commission and used it as their 
cat’s-paw to pull their chestnuts out of 
the fire.” 


And so the real facts surrounding the 
Ainey incident will probably never be 
generally known to the satisfaction of 
the public. The effect of Judge Ainey’s 
resignation, however, is an important 
event in Pennsylvania regulation. It 
assures Governor Pinchot of control of 
the commission and permits him to 
name three commissioners, after the ad- 
journment of the present session of the 
state senate, who can serve without the 
confirmation of that body, until the 
regular session of 1933 (Commissioner 
J. W. Brown’s term having expired July 
1, 1932). The senate has so far re- 
fused to confirm his two appointees, 
Commissioners Woodruff and Gruen- 
berg, who are serving without ratifica- 
tion. 

The Evening Public Ledger (Repub- 
lican) of Philadelphia sees in the event 
an attempt by Governor Pinchot to 
dominate the commission. In an edi- 
torial of August 3rd, it stated : 


“Governor Pinchot, during his first term, 
acted as though he believed that the public 
service commission was an arm of the ex- 
ecutive branch of the government. He 
tried to remove two members of the com- 
mission whose conduct did not please him. 
He is now credited with a desire to remake 
the commission to suit himself. 

“When the supreme court checked his 
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attempt to remove the commissioners, it 
corrected the governor’s misapprehension. 
It said that the commission is an arm of 
the legislature created to perform legisla- 
tive functions in connection with rate 
making which could not conveniently be 
performed by the legislature itself. 

“The law creating the body provided that 
the commissioners should be appointed by 
the governor, by and with the consent of 
the senate, and that they could be removed 
only with the consent of the senate after 
charges had been made against them.” 


The editorial continues to the effect 
that, regardless of the resignation of 
Judge Ainey, the investigation should 
be pushed so that the governor’s charges 
can either be proven or disproven. It 
concludes as follows: 


“Tt should go without saying that it is 
the duty of the governor to appoint men 
satisfactory to the senate, which legaily 
shares with him the responsibility for the 
selection of the commissioners. 

“To make the commission an arm of the 
executive by ignoring the rights of the sen- 
ate cannot be justified. It is contrary to 
the whole purpose of the law and would be 
an attempt to nullify the ruling of the su- 
preme court, which interpreted that law 
during the governor’s previous term. And 
the senate, if it objects to his appointees, 
should reject them and thus keep itself 
straight on the record.” 


se New York Times (Independent 
Democratic), after reviewing the 
facts surrounding the Ainey incident 
editorially recalls the impasse which 
arose between Governor Roosevelt and 
former Chairman Prendergast of the 
New York commission. It stated: 


“Here is an echo of the dispute in this 
state two years ago, which ended in the 
resignation of Commissioner Prendergast 
as chairman of the public service commis- 
sion and the appointment of Mr. Maltbie in 
his place. Mr. Prendergast resented Gov- 
ernor Roosevelt’s letter calling upon the 
commission to ‘resist’ the taking effect of 
the new schedule of telephone rates. He 
took the position that a board charged with 
certain quasi judicial functions should not 
be ‘influenced in the exercise of those func- 
tions by the executive or any other state 
agency.’ ” 


The editorial conveyed the impression 
that the Ainey incident may serve to 
bolster the political prospects of Gov- 
ernor Pinchot in the Keystone state— 
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prospects which have been sagging bad- 
ly since the overwhelming defeat of his 
protégé, Major General Smedley D. 
Butler, for the nomination for United 
States Senator and the balking of his 
proposed relief program by his own 


legislature. 
—M. M. 


STATEMENT OF W. D. B. Atney. Evening 
Public Ledger (Philadelphia, Pa.). Au- 
gust 3, 1932. 

STATEMENT OF GovERNOR GiFForD PINCHor, 
Evening Public Ledger. August 4, 1932. 
Epiroriat. Evening Public Ledger. August 
3, 1932. 
EprtortaL. New York Times. August 4, 

1932. 





The Unconstitutionality of a Tax on Consumers 
of Municipal Plants 


HAT is sauce for the privately 
owned goose is not sauce for the 
municipal gander, according to an opin- 
ion written by the attorney for the East 
Bay Municipal Utility District of Oak- 
land, California, Mr. C. R. Reid, who 
has come to the conclusion that the Fed- 
eral tax on electric power is unconstitu- 
tional when applied to patrons of mu- 
nicipal plants. Mr. Reid believes that if 
that particular part of the Revenue Act 
is upheld, it will establish a precedent 
which tends to wreck all municipal 
parks, playgrounds, swimming pools, 
electric plants, gas plants, steam plants, 
hospitals, sewage and garbage disposal 
systems, water systems, and so forth. 
Mr. Reid’s opinion is unusual for a 
lawyer in that he can see no reason for 
any distinction between a municipal 
power plant and a city hospital as far 
as functional capacity is concerned. He 
claims that the distinction often made 
between “proprietary” and “govern- 
mental” capacities with respect to such 
municipal activities is illusory. Here 
is a passage from Mr. Reid’s article: 


“The duties of our public officials are 
prescribed by charter or other legislative 
action. It is not believed their present 
bond will cover or the Federal government 
has the authority to delegate our elected 
officials as a Deputy Collector of Internal 
Revenue to be paid out of our public funds. 
This will necessitate a tax being levied by 
the state agencies for the necessary labor, 
material, time, and money involved to pay 
a tax to the Federal government. The cost 
of making the installation was averaged at 
not less than 7 cents per customer. Our 


larger municipalities will have to expend 
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several thousand dollars per year to collect 
the tax. 

“To the taxpayers that may be forced to 
pay the tax do not forget that the act says 
‘electrical energy.’ This does not mean that 
the Treasury Department can interpret it 
to include the so-called standby charge. 
Therefore, you demand that the standby 
or service charge of fifty or more cents 
which you pay for maintenance, reading, 
upkeep, etc., be deducted from the bill be- 
fore the tax is computed. 

“The municipal plants that are supplying 
electricity to their owners have come into 
existence almost entirely because of a de- 
sire to lower rates or on account of inade- 
quate service. These projects passed be- 
yond the ‘proprietary’ capacity or limit into 
a governmental function. Practically all of 
these larger projects have been forced on 
the municipalities on account of inadequacy 
of capital, thereby requiring the public to 
vote a tax levy on their property to fur- 
nish funds for either the construction or 
acquisition and the maintenance of what- 
ever it may have been required when the 
emergency presented itself. If we shut our 
eyes altogether, we can revert to the time 
when the collecting of taxes themselves 
was a ‘proprietary’ function. The govern- 
ment let the collection of them out to the 
highest bidder until this duty progressed 
beyond the scope of a ‘proprietary’ func- 
tion. Perhaps the government can explain 
why they thought it necessary to take over 
the ‘proprietary’ express business in the 
Postal Department and call it ‘governmen- 
tal’ parcel post, or the banking business and 
call it ‘Federal reserve.’ Both functions 
which had theretofore been so-called ‘pro- 
prietary.’ 

“These municipal plants are codperative 
institutions. There is no individual profit. 
The municipality owns the plant, manufac- 
tures electricity, and they, the owners, pay 
the manufacturing cost. Congress has 
heretofore exempted codperative associa- 
tions where no individual makes a profit. 
Has it reversed this practice? A home- 
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owner generating electricity for his own 
needs is exempt from taxation. A munici- 
pally owned system supplying itself with 
electricity is a group of home owners gen- 
erating electricity for their own require- 
ments with no individual profit. Is there 
a reason why the group and not the in- 
dividual should pay the Federal govern- 
ment a fee for the electricity they them- 
selves consume? 

“It is the opinion of the writer that this 
provision of the act is unconstitutional be- 
cause the ‘power of policy dictation’ or the 
‘right of states or their agencies to admin- 
ister their own affairs’ or the ‘demand by 
the Federal government that public funds 
be expended’ is a usurpation of power 
which alleged unconstitutionality is dove- 
tailed in the same lack or avoidance of 
power of the Federal government to tax a 
state or the agency thereof.” 


Mr. Reid then cites several Supreme 
Court decisions and opinions from Sen- 
ators Robinson of Indiana, Howell of 
Nebraska, Dill of Washington, and 
Walsh of Montana (whom he calls “fone 
of the ablest constitutional lawyers in 
the Senate”) to the effect that the pow- 
er tax is constitutionally sour. 

Editor Carl D. Thompson of Public 
Ownership endorses Mr. Reid’s article 
with a special statement as follows: 


“Congress has recently passed a law plac- 
ing a tax of 3 per cent on all electric cur- 
rent sold for domestic or commercial uses. 

“This affects every city in the United 
States that owns and operates a municipal 
light and power plant. But the precedent 
if established and allowed to stand will af- 
fect every city in the country, including 
those that own waterworks, parks, play- 
grounds, sewerage systems, airports, and 
any other similar project. 

“For if the Federal government can tax 
the product or the service of one munici- 
pal project, it may tax any or all. 

“This act clearly violates the principle 
long established and sustained by numer- 
ous decisions of our United States Supreme 
Court that the Federal government has nei- 
ther the right nor the authority to tax the 
states or the political subdivisions thereof. 

“Tt is, therefore, clearly unconstitutional. 
It is subversive of the principle of states’ 
rights and an undue interference with the 
rights and duties of local government and 
the principle of home rule. 

“The act should be immediately repealed 
by amendment, if possible, and failing in 
that, it should be stayed by court proceed- 
ings until such time as an amendment can 
be secured.” 


Neither Mr. Reid nor Editor Thomp- 
son express any opinion as to whether 
the Revenue Act, if unconstitutional in 
imposing the duty of tax collector upon 
municipal plants, might not also be un- 
constitutional when imposing the same 
duty upon privately owned plants. This 
will be interesting to the gasoline and 
tobacco distributors, who have been 
acting as collectors of state and Federal 
taxes for some years. 

Back in 1901, before Bishop Cannon 
and Josephus Daniels and others had 
pinned the white ribbon so securely on 
the bosom of the Old South, South 
Carolina went into the liquor business. 
It is perhaps almost blasphemous to re- 
call the incident in these saintly times 
but it is true. The Federal govern- 
ment, it seems, levied a tax on all liquor 
dealers. The state of South Carolina, 
operating both wholesale and retail dis- 
pensaries, got the idea that perhaps it 
was performing a governmental func- 
tion exempt from Federal taxation, but 
the Supreme Court in South Carolina 
v. United States (199 U. S. 437) ruled 
otherwise and made the state “ante up” 
with the tax. A thorough reading of 
this and other decisions might cast some 
doubt upon Mr. Reid’s position. 

But one can hardly blame the munic- 
ipalities from resenting (with or with- 
out legal grounds) having the job of 
tax collector forced upon them. The 
private companies are not enthusiastic 


about the matter either. Here is an edi- 


torial from the Bangor (Me.) News on 
the subject: 


“Meeting in convention recently, mem- 
bers of the National Electric Light Asso- 
ciation heard condemnation of alleged 
‘political persecution’ which has made pow- 
er companies of the country ‘tax collec- 
tors’ for the government, thus creating an- 
tagonism among consumers. T. O. Ken- 
nedy of Cleveland, chairman of the Com- 
mercial National Section, declared that 
while the industry is being used more and 
more as a tax-collecting agency, those in 
political power, ‘who legislate us into this 
position, do nothing to temper the resent- 
ment of our customers from whom we 
must collect this constantly increasing 
tribute.’ 

“The speaker undoubtedly was aroused 
to the explosive point by the new Federal 
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tax measure which will add 3 per cent to 
the monthly bills of all consumers. And 
he knows whereof he speaks when he pro- 
tests that the consumer will rant and rave 
against the light companies when he finds 
an increase of 3 cents on the dollar in the 
sum he must ante up for electricity. 

“The power companies have been made 
an instrument of torture by the tax mak- 
ers and it is no wonder they complain, the 
more so because politicians are always tak- 
ing shots at them regardless of the fact 
that their ownership is largely in the hands 
of the public. It is apparent that the elec- 
tric companies are slated for a sound lam- 
basting from the same customers who will 
emit hardly a grumble over the 3-cent post- 
age, 2-cent bank checks, and the numerous 
excise levies on lubricating oils, automo- 
biles, syrups, malts, jewelry, grape concen- 
trates, etc.” 


Nobody loves the tax collector. But 
the cigar store man, the filling station 
man, the theater operator, and the soda 
fountain operator—all have had to grin 
and bear the collection of special taxes 
beside paying taxes on their own prop- 
erty. Now the municipalities, who have 
been exempt from all kinds of taxation 
so long, are asking for exemption the 
first time the Internal Revenue Bureau 


threatens to come near them. 
—M. M. 


An UNCONSTITUTIONAL SUBVERSIVE Tax. By 
C. R. Reid. Public Ownership. July, i932 
June 25, 


Eprrortac. Bangor (Me.) News. 
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The Analogy between the Unregulated Taxicab 
and the Saber-toothed Tiger 


£ h most interesting address, from 
the laymen’s viewpoint, delivered 
at the serious-minded convention of 
the National Academy of Science, as- 
sembled in New Haven, Connecticut, 
last fall was the story of the saber- 
toothed tiger as told by Dr. John Camp- 
bell Merriam of the Carnegie Institute 
at Washington. 

Dr. Merriam read the sad story of 
the extinct saber-toothed tiger, chapter 
by chapter, in the asphalt deposits at 
the La Brea Ranch near Los Angeles. 
This prehistorical cousin of the Kil- 
kenny cats, it appears, just thrived on 
competition. But when competition was 
killed off, it proceeded to annihilate it- 
self. Because it was a perfect fighting 
machine, it starved to death. Nothing 
could withstand its predatory opera- 
tions. It ate up every animal in exist- 
ence in that locality but in the process 
it had lost the facility to enjoy a vege- 
table diet and so its own. fate was sealed 
when the last game carcass fell beneath 
its invincible claws. It was, in the words 
of Dr. Merriam, “the climax of mam- 
malian evolution”—that is, of course, 
specialized evolution as compared with 
the appearance of man who developed 


an adjustable stomach. The climax of 
its glorious career ironically proved to 
be its own extinction. 

The cut-rate taxicab is a fairly close 
prototype of the saber-toothed tiger in 
the modern mass transportation field. 
Formerly a chartered “gentleman’s” 
service, it invaded the field of mass 
transportation and found the pickings 
as easy as a reincarnated version of the 
saber-toothed tiger would find a modern 
herd of Holsteins. In Washington, 
D. C., the revenues of the largest of the 
old-line taxicab companies, who wist- 
fully remember the days when cabs were 
used by the “carriage trade”, fell off 
more than a half million dollars during 
the first year of cut-rate operations 
which is more than a dollar for every 
man, woman, and child in the nation’s 
capitol. The street-car companies are 
sustaining 20 per cent deficits which 
they directly attribute to these brightly 
painted automotive tigers. But the fer- 
tility of the promoters has outrun the 
fertility of the soil and now the cut- 
raters are clawing each other in an 
effort to survive. Such is the futility 
of perfection. What will be the out- 
come ? 
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T= New York Times takes the de- 
cisive position that the taxicab in- 
dustry will continue to starve until it 
returns to the carriage trade—its for- 
mer position as a class transportation 
service. An editorial in that paper 
stated : 


“Perhaps the return of prosperity will 
mitigate some of the evils of the present 
system by drawing these amateur drivers 
back to their normal callings. Certainly the 
public has an interest in putting an end to 
the present chaotic conditions in the in- 
dustry. Unregulated operations at starva- 
tion rates make not only for unfair com- 
petition with established business, but for 
reckless driving and flagrant violation of 
traffic laws. Like the Tibetan sheep whose 
forage is so scarce it has to race between 
mouthfuls in order to survive, the cut-rate 
cab is always on the run. In Baltimore, 
driver-rented cars show double the accident 
rate of the old-style cabs; our own state 
Commissioner Harnett reports that while 
taxicabs comprise only 2 per cent of regis- 
tered cars, they are involved in 20 per cent 
of all accidents resulting in personal injury 
or death. 

“New York city has a new taxicab board 
which is trying to bring order out of chaos. 
The problem will probably never be solved 
satisfactorily, either to the industry itself 
or to the public, until the hired car gets 
over its megalomania, abandons mass trans- 
portation, and is content once more to 
assume the role of specialized service. 
Gallieni was a brave and resourceful com- 
mander, who dealt handsomely with an 
emergency, but he set a bad example to the 
generals of industry and peace when he 
sent his army to the front in a fleet of 
taxicabs.” 


AYMOND S. Tompkins, magazine 

writer, ex-war correspondent, econ- 
omist, and street railway vice presi- 
dent, who also owns a law diploma 
from Georgetown University, writes 
in The American Mercury the follow- 
ing vivid description of the old-time 
taxicab: 

“The taxicab used to be exclusive. No- 
body used one unless he were sent home 
sick from the office or tight from a party, 
or wanted to impress a lady friend. The 
low, ominous tick of the meter and its 
inexorable piling up of heavy fixed charges 
gave all but the most affluent passengers 
the uncomfortable feeling of a sober man 
tossing dimes out of a window. Thus the 
taxi had its own special field.” 


And it used to pay dividends, too. 


The old taxicab industry turned out 
stock speculators, fight promoters, phil- 
osophers, and sent many a young man 
through college. Then came the saber- 
toothed taxicabs—the cut-rate artists. 
Street car competition was defenseless 
before them. They swept the transpor- 
tation field, skimming the rush-hour 
cream in the downtown sections, and 
taking the “social business” away from 
the street cars and busses with the ease 
of a villain taking the proverbial candy 
away from the baby. 

The depression magnified the trend. 
Driving a cut-rate taxicab became an 
easy and respectable substitute for sell- 
ing apples. The great army of the un- 
employed was told in the daily want 
ads: “Our men make $50 to $60 a 
week; don’t miss the opportunity ; call 
today and ask for our Mr. —————. 
It needed no capital. The applicant was 
actually offered the opportunity to buy 
his own car. All he had to do was pay 
the promoter $4 a day and buy his own 
gas, oil, and repair services for a year 
and he could have the cab, or what was 
left of it. The “cab company,” so- 
called, had no responsibility for damage 
claims. They bought light sedans unfit 
for grilling 24-hour service at bargain 
prices from hard pressed overstocked 
manufacturers and reaped a harvest just 
selling cars on daily instalments. They 
received a total of about $1460 for a 
car which cost them around four hun- 
dred dollars. 


uT after the street car. companies 

had lost all they could lose in the 
way of patronage and the busses car- 
ried only those passengers who lived 
beyond the flat-rate zones, the taxicab 
tigers began to go at each other’s 
throats. Flat-rate prices dropped. Zones 
expanded under the hot competition. 
Here is Mr. Tompkins’ description: 


“The fact is, of course, that the taxi 
men were getting old street car habitués 
as their passengers, and the street car 
habitué has had long practice fighting for 
his money’s worth. It was not at all 
unusual in Washington for a driver to pick 
up a Senator at the Shoreham Hotel, say, 
drive him to Capitol Hill, call him by 
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name and talk to him pleasantly all the 
way about the tariff and the deficit, and 
collect two thin dimes at the door of the 
Senate Office building. Sometimes a driver 
got no more than 20 cents for seven miles. 
The prize winning ride in Washington for 
20 cents took the driver on a call from 
Union Station to an address in southwest 
Washington, where he picked up a woman 
with a baby, drove them out to the 1400 
block of North Carolina avenue, and came 
back to the station—a total of fifteen miles. 

“Under this sort of punishment the old- 
time drivers, once fat and comfortable in 
a profession that had produced literary 
men and realtors, grew lean and gaunt. 
To the swarms of newcomers it was a 
little better than no job at all, but only a 
little. Rates went down and down, for 
there were so many cabs that a man had 
to take passengers for almost nothing in 
order to get any at all. A fleet of nickel 
cabs appeared in the Capital—lovely lav- 
ender sedans that would take you aboard 
for a nickel and stop for other riders 
at the same rate until the cab was full. 
Then the free cab actually arrived. Your 
use of it involved no charge whatever, but 
merely a gentleman’s agreement that you 
would tip the driver. 

“In Galveston a Ten-Cent Taxi Service 
sprang up, shut down during a stormy pub- 
lic controversy, then, early this spring, re- 
sumed operations. In Shreveport, Louisi- 
ana, 1,500 voters signed a petition to retain 
10-cent taxis. Unemployed men in Ama- 
rillo, Texas, inaugurated a cab service that 
advertised, ‘any part of the city for a dime.’ 
In Tulsa, Oklahoma, a cab company intro- 
duced a 10, 15, and 20-cent zone rate. In 
the Bronx, several groups of operators 
introduced a club plan of selling taxi rides, 
sending out cards to neighborhood people 
entitling them to reductions of 20 per cent 
on all rides running to more than 50 cents. 
In Seattle with the municipal street rail- 
way losing $800 a day to the cheap taxis, 
the city council was asked to authorize 
a reduction in rates from 25 cents for the 
first quarter mile to 25 cents for the first 
mile. An influx of 10-cent taxis in Wichita, 
Kansas, produced $2,000 in city licenses. 
Cleveland had a rate of 5 cents for each 
third of a mile. Cincinnati, Boston, Balti- 
more, Chicago, New York, Portland, Ore- 
gon, Fort Wayne, Indiana, all were the 
scenes of bitter rate wars. 

“The job of running a cut-rate taxi with 
any chance of profit whatever involved 
jumping quickly from one passenger to 
another, quick starts and stops, and bril- 
liant broken-field running in crowded 
streets. The need for a swift getaway 
from the customer gave New York counter- 
feiters the astute idea of shoving bad 
money on to the drivers, and hundreds of 
fake $1 bills got into circulation because 


of their need for haste in making change 
and moving out of traffic.” 


O F course, traffic accidents increased 
and unpaid personal injury judg- 
ments began to wake some thoughtful 
citizens up to the fact that it was the 
lady with a glass eye and the kiddie 
with a leg amputated as a result of taxi- 
cab accidents who were paying with a 
lifetime of suffering and deformity, 
mocked by unpaid court judgments, for 
the “cheap” taxicab rate. Even where 
liability insurance became compulsory, 
the insurance companies began to stag- 
ger, and at least one was swept into 
receivership by the avalanche of claims 
rolling in from the ever-quickening 
dizzy pace. Drivers increasing hourly 


now have to race, as the New York 
Times states, like Tibetan sheep to get 
enough business to stay alive. 


HERE will it all end? The street 

cars and busses are “out of the 
way” as far as practical competition is 
concerned. They have been stripped 
clean of all the patronage that the cut- 
raters could profitably or unprofitably 
use. The taxi tigers would like to quit 
the fight themselves but not one of them 
dares to start the process. The slight- 
est relaxing at this point would mean 
competitive death at the hands of their 
brethren at the wheel. The public serv- 
ice commissions would like to stop the 
combat, but the public, feasting on the 
slaughter of rates and led on by such 
political champions as Tom Blanton of 
Texas, seem to want to see the finish. 
It will come too—either through regula- 
tion or starvation. 

Some day, a thousand years from 
now a scientist may unearth in the de- 
posits of a city dump the faded remains 
of what was once a brightly painted 
cut-rate cab and contemplate the terrible 
but logical fate of the saber-toothed 
taxicab. —F. X. W. 


Eprrorrat. New York Times. August 10, 


1932. 


Tue Taxt Runs AMUCK. 
Tompkins. The American Mercury. 
gust, 1932. 


By Raymond S. 
Au- 
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The Growing Spread between Power 
Rates and Taxes 


HE rising tide of taxation and the 

diminishing trend in electric rates 
is the deadly divergence which the 
power industry seems to be stressing as 
a defensive argument to the political 
attacks against its rate levels and inter- 
corporate policies. Mr. Paul S. Clapp 
of the Columbia Gas & Electric Cor- 
poration and well known in National 
Electric Light Association circles has 
apparently been spending a great deal 
of time on the subject. An editorial in 
the New York Sun summarized one of 
the best of his recent addresses on the 
subject as follows: 


“In a recent address Paul S. Clapp of 
the Columbia Gas & Electric Corporation 
gave an illuminating analysis of the taxes 
paid by electric utilities in the United States. 
The total for 1931, he said, was $210,000,- 
000, of which $50,000,000, or 23.9 per cent, 
went to the Federal government. Of the 
remaining $160,000,000 the companies paid 

77,000,000 or 36.5 per cent, as municipal 
taxes; $34,000,000 or 163 per cent, as 
county taxes; $21,000,000, or 10.1 per cent, 
as state taxes ; $28,000,000, or 13.2 per cent, 
as special taxes of all kinds. 

“The total amount paid by all domestic 
customers for electric service in a year, 
said Mr. Clapp, amounts to somewhat more 
than $600,000,000, the average family’s elec- 
tric bill for a year being $33.50. Estimating 
the total combined governmental expenses 
for 1931-1932 at $15,000,000,000, he showed 
that a cut of less than 5 per cent in cost 
of government would mean a saving to the 
people of the United States of an amount 
equal to their total domestic electric bill. 

“This is a consideration that ought to 
be borne in mind when advocates of gov- 
ernment ownership and operation of elec- 
tric utilities indulge in soap-box oratory 
to the effect that public operation means 
cheap power to the average consumer. 
Money taken from the utilities in the form 
of taxes constitutes a considerable part of 
the bill each customer must pay. This 
money must be found somewhere; if it 
does not come from this source it will be 
exacted from another. Relieved of the 
necessity of paying taxes—or, to put it 
in another way, of collecting taxes from 
consumers and passing the money along 
to the public treasury—there is every rea- 
son to believe that through superior man- 
agement private companies could profitably 


make lower charges for service than public 
concerns could. 

“However that may be, before advocates 
of public ownership can expect to get any- 
where it will be necessary for them to 
provide a substitute for the enormous pub- 
lic revenue now derived from private op- 
eration. The sum of $210,000,000 a year 
is not to be picked up almost anywhere.” 


OLONEL Robert R. McCormick, edi- 

tor of the Chicago Tribune, con- 
templates the rising tide of taxation 
from a historical viewpoint. In a 
speech entitled, “The Sack of Rome and 
the Socking of America,” he traces all 
rising taxes as an alarming symptom, 
the inevitably fatal prelude to every 
nationalistic casualty in history. Col- 


onel McCormick then solemnly warns 
us that America is running suspiciously 
high-tax temperature. He stated: 


“Money is being spent by public officials 
faster than it is being accumulated by pri- 
vate individuals and companies. We are, 
therefore, running to an inevitable end, of 
private and public bankruptcy, and the end 
is in sight. 

“Our Congressmen who thought they 
were smart to confiscate the wealth of the 
nation to pay for their political dissipations 
were less wise than the Vandals who sacked 
Rome and set civilization back a thousand 
years. Rome was not the home of the 
Vandals. 

“When those savages destroyed the for- 
mer civilization they took away from every- 
body the right of property. The king, 
emperor, earl, or whoever acted as their 
dictator of the proletariat, confiscated all 
real property and lent it to his ward heelers 
under the various patronages of feudalism 
well known as second-year law students. 

“In the terrible centuries that followed, 
with their oubliettes and their racks, their 
breaking wheels and their iron virgins, far 
more people were property than owned 
property. Things of value were safe only 
in the castles of the gangster barons, and 
not always safe there from other gangsters, 
and in the walled towns of the merchants 
which were not infrequently plundered by 
the reformers of their day. The insecurity 
of private property is illustrated by the 
quotation: ‘They should take who have 
the power, and they should keep who can.’ 

“Interstate commerce was not encouraged 
as much as it was regulated, especially 
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along the river Rhine, where public build- 
ings erected by the robber chiefs from the 
tribute levied still crown the craggy moun- 
tain tops.” 


Through the careers of Cromwell, 
Charles II, Christopher Columbus, and 
George Washington, Colonel McCorm- 
ick finds the same recurring disease of 
pernicious anemia of nations induced by 
excessive taxation. America, however, 
followed the philosophers of Virginia: 
Washington, Jefferson, Madison, and 
Mason. America guaranteed property 
rights and set out with the general prin- 
ciple that “that government is best 
which governs least.” America has 
risen healthy and free from blood let- 
ting taxation to the highest rank among 
nations. But her very success gradually 
drew an army of blood suckers to Capi- 
tol Hill. The army is growing. The 
last revenue act was its coup d’etat— 
the climax of its struggle for supremacy 
over the philosophy of Virginia. Col- 
onel McCormick states: 


“The process of bleeding to death has 
been going on in this country under the 
old tax laws. How much will it be accele- 
rated under the new! I prophesy that the 
imposts set by Congress cannot be raised 
in this country for even one year. In other 
words, the taxes proposed will not balance 
the budget because the blood givers will 
sicken so fast that they will not be able 


increases in the city government. Here 
is a list of salaries set forth by the 
News: 


“Let us look at this Bureau and see the 
second reason for its o’erweening desire to 
perpetuate itself: 

“In 1926 the chief engineer and general 
manager of the bureau received a salary 
of $15,000. In 1932 he receives a salary of 
$24,000. 

“The chief ye engineer received 
$15,000 in 1926; he now receives $24,000. 

“An additional electrical engineer re- 
ceived $8,000 in 1926; he now receives 
$12,000. 

“Four more engineers divide $19,000 be- 
tween them in 1932 for services which were 
not utilized at all in 1926. 

“An office engineer received $6,000 in 
1926; he receives $10,000 in 1932. 

“A superintendent of meters and services 
received $6,600 in 1926; he receives $8,000 
in 1932. 

“A superintendent of electric construc- 
tion received $4,200 in 1926; he now re- 
ceives $5,400. 

“An assistant electrical engineer draws 
$4,200 in 1932, a position created since 1926. 

“An additional assistant electrical en- 
gineer receives $4,500 in 1932 against $3,600 


. in 1926 


“Still another assistant electrical engineer 
who received $3,480 in 1926, receives $4,200 
in 1932. 

“A chief power station operator received 
$3,900 in 1926; he receives $4,200 in 1932. 
His chief meter operator received $3,300 
in 1926, and receives $4,200 now.” 


Compare these salary increases with 


to syppiy the government its many drops the following listed by the News for 


of blood. 


“Bear this in mind: Under this tax bill, civic officials : 


the American producers can carry on a los- 
ing fight for one summer with diminishing 
earnings and vanishing employment. At the 
outside, we can carry on for one year; but 
if this tax bill remains on the statute books, 
our civilization will fall as fell the civiliza- 
tion of Rome, sacked not by the Vandals, 
but by our own conscript fathers. 

“The statement that our national budget 
is balanced is a deliberate falsehood uttered 
on the one hand by people who wish to 
hide the failure of their guardianship, and 
on the other by those ferous individuals 
who hope to conceal from you the path 
which leads over the precipice—until you 
have fallen beyond recovery.’ 


HE Illustrated Daily News of Los 
Angeles accuses the city depart- 
ment of water and power of increasing 
salaries in these municipal services all 
out of proportion to the corresponding 
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. a mayor, $10,000 in 1926; same in 
932. 

a engineer, $10,000 in 1926; $10,000 
in 193. 

“Deputy engineer, $6,000 in 1926; $6,000 
in 1932. 

“Censtruction engineers, $5,100 in 1926; 
$5,100 in 1932. 

“Chief of Police, $6,000 in 1926; $6,000 
in 1932. 

“If you ask why there are nine deputy 
city attorneys at an annual cost of $50,000 
in the bureau alone, the answer is: ‘You 
are a spy from the Power Trust.’ And if 
the nine are needed, why is it necessary to 
hire expensive special counsel for the 
bureau’s litigation? The answer is, ‘You 
are owned by the Power Trust.’ Call at 
the bureau and ask why the controller for 
the bureau draws a salary of $8,400, while 
the controller for the city of Los Angeles, 
his superior, gets but $7,200. The answer 
is: ‘You are opposed to municipal own- 
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ership and an emissary for the Power 
Trust.’” 


HE Los Angeles municipal plant, 

however, has many able champions. 
Dr. John Bauer, writing in National 
Municipal Review (December, 1931) 
gives the following summary of the 
financial condition of the power system 
there: 


“Against the net investment of $62,196,000 
in plant and equipment, and against the 
total net assets of $73,480,000, the bureau 
had outstanding only $39,294,000 of bonds. 
It had various current obligations slightly 
in excess of $2,000,000. It had also an in- 
vestment of $3,720,000 from proceeds of 
taxation, and $209,000 premiums on bonds. 
Finally, it had an investment of surplus 
amounting to $28,249,000 accumulated from 
past earnings. This had increased from 
$1,924,000 in 1922, when the Edison dis- 
tribution system was acquired; an increase 
of $26,325,000 in eight years, or an average 

f $3,290,000 a year. During the same 
period, the city issued $24,000,000 plant 
bonds for extensions and improvements. 
The capital additions of over $50,000,000 
were thus financed more than half from 
surplus since the bureau has been engaged 
solidly in the electric business. 

“These financial results stand as final 
proof of the efficiency of the Los Angeles 
municipal operation. Notwithstanding the 
low level of rates, the bureau has made 
large provisions for depreciation, and, as a 
whole, has built up 45 per cent of its new 
plant and investment out of earnings. These 
are solid figures which cannot be explained 
away. They will stand comparison with 
any. private system in any city in the coun- 
try.” 


} poaemce Hichborn, another cham- 
pion of government ownership, hits 
back at the power industry on the 
question of taxation. Writing in Pub- 
lic Ownership he claims the privately 
owned utilities in California are not 
even bearing their share of the tax bur- 
den but have escaped it by political 
domination of the California legislature. 
He stated: 

“So well intrenched were the power 
companies and their political allies at Sac- 
ramento at the last legislative session, and 
so effective has been their statewide prop- 
aganda against any increase in the taxation 
of banks and utility companies, that noth- 
ing was done to compel these large prop- 


erty-owning groups to undertake their pro- 
portionate share of the tax burden. Con- 
servative estimates place the amount of 
state taxes which the power companies and 
their political allies escaped during the last 
biennium and will escape $00,008 the pres- 
ent biennium, at above $42,000 


Turning to Delonas we find 
from Editor and Publisher that Gov- 
ernor Pinchot’s publicity bureau costs 
the commonwealth $96,000 a year. 


“The formation of a ‘school for press 
agents,’ by Richard Beamish, secretary of 
the commonwealth and former Philadel- 
phia newspaperman, followed by revela- 
tions that the present state administration 
is paying more than $96,000 a year to for- 
mer newspapermen for publicity work to 
boost the Governor Pinchot régimé has 
brought out statewide editorial denunciation 
of the so-called ‘waste’ of public funds to 
boost Pinchot and his chief aides. 

“Strong criticism of administration poli- 
cies by various groups and associations 
caused the calling together here last week 
by Mr. Beamish of the publicity men of 
16 departments and the formation of the 
‘school’ which, it was explained will turn 
out copy more favorable to the Pinchot 
administration. Beamish, formerly manag- 
ing editor of the old Philadelphia Press 
and later special writer for the Inquirer and 
——— gave the ‘more and better copy’ 
talk.” 


The item goes on to state that the 
meeting was covered in a casual manner 
by the Harrisburg correspondents, but 
that Philadelphia and other press repre- 
sentatives began to look into the records 
and found 36 men and women on the 
state pay roll for full or part time pub- 


licity work. 
—M. M. 


REVENUE FROM Exectrriciry. New York Sun. 
July 20, 1932. 


Tue Sack or Rome. Address by Col. Robert 
R. McCormick before the Federation of 
American Business, Kansas City, Mo. July 
7, 1932. 

Power Bureau Costs AND Pians. I[Ilustrat- 
ed Daily News (Los Angeles). February 
24, 1932. , 

Tue Power Trust in CatiForniA. By Frank- 
— Public Ownership. January, 


PENNSYLVANIA Pusticity Expenses. Editor 
& Publisher. February 27, 1932. 





283 








The March of Events 





Government Monopoly on Letter 
Carrying Explained 


A= to escape the extra cost of post- 
age since the increase in letter rates from 
2 cents to 3 cents are noted in two ways par- 
ticularly. One form of evasion is the use of 
the post card to urge a delinquent to pay his 
bill. Another is the delivery of letters by pri- 
vate means. This latter practice is said to be 
in violation of § 1256 of the Postal Laws and 
Regulations, which reads: 

“Whoever shall establish any private ex- 
press for the conveyance of letters or pack- 
ets, or in any manner cause or provide for 
the conveyance of the same by regular trips 
or at stated periods over any post route which 
is or may be established by law, or from any 
city, town, or place, between which the mail 
is regularly carried, or whoever shall aid or 
assist therein shall be fined not more than 
$500, or imprisoned not more than six months, 
or both.” 

This, it will be observed, makes it a penal 
offense to compete with the United States 
Government in letter carrying. Officials of 
the Post Office Department have explained 
that any store, factory, or other business en- 
terprise can send out bills by regularly em- 


ployed messengers or clerks, but it cannot call 
a person from outside the establishment to 
do it. For example, the delivery of a bill to 
collect money by a messenger employed for 
that particular errand would be a violation. 
It would be illegal for a business house to 
employ a college boy on vacation to carry 
around bills. This law has been tested in the 
courts, and upheld. The principal question 
involved is “what constitutes a letter.” 

The use of the post card to urge a delin- 
quent to pay his bill is also declared to be 
illegal. The Post Office Department an- 
nounces that it is not operating a collection 
agency for the benefit of the butcher, the 
baker, and the candlestick maker for the 
price of a post card. It is explained that it 
is unlawful for anyone to deposit in the mails 
any postal or post card containing a dun for 
an overdue account or bearing any other kind 
of matter that reflects upon the character or 
conduct of the addressee, such as a threat 
to sue or in any way intimidate the debtor. 
The law does not, however, forbid the mail- 
ing of cards bearing respectful requests for 
the settlement of current accounts or that 
give notice when an account, such as a gas 
or electric bill, will be due. Such current 
bills, however, must not contain notices of 
balances that have not been paid. 


e 


Alabama 


Rate Revision and Corporate 
Readjustment Anticipated 


4 ye - people of Birmingham, according to 
the Birmingham Post, early in August 
were expecting a gas rate revision which 
would be to their benefit, and also a change 
in the relationship between the Birmingham 
Gas Company and affiliated interests. 

A proposal was to be considered by the 
commission for the consolidation of the Bir- 
mingham Gas Company and the Industrial 
Gas Corporation. Both companies are sub- 
sidiaries of American Power & Gas. The 
Post, in reporting the developments at a hear- 
ing on August 4th, says: 

“The city’s new gas supply contract, sub- 
mitted to the commission at the public hear- 
ing here Thursday, also will be approved. 
This contract will enable the gas company 
to save approximately $100,000 a year. 

“How much of this saving will be passed 


on to Birmingham gas consumers remains to 
be determined by the commission, but it is 
reported that the new rate schedule now be- 
ing worked out will call for a total annual 
reduction of only about $30,000. 

“Under the old supply contract the gas 
company and its affiliated utility, Industrial 
Gas Corporation, were required to purchase 
a minimum of five billion cubic feet of manu- 
factured gas per year from Sloss-Sheffield 
Company, and Alabama By-Products Corpo- 
ration, at 15 cents a thousand cubic feet. 

“Under the new contract the minimum re- 
quirement is removed; all gas sold at retail 
by Birmingham Gas Company, for more than 
20 cents a thousand cubic feet will be pur- 
chased from the two manufacturers at 15 
cents a thousand, and the retail selling price 
of industrial gas will be split by the manu- 
facturers and the distributors on a 70-30 
basis. 

“In connection with the forthcoming rate 
revision, it is understood the commission has 
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in mind an optional rate, such as the M-1 
schedule recently approved for the Birming- 
ham Electric Company, under which custom- 
ers using gas for house heating, as well as 
cooking and water heating, would effect the 
largest saving. 

“The commission apparently does not plan 
to make further cuts in the monthly bills of 
the smaller consumers. Rates for industrial 
gas will be pared down. 

“At the conclusion of Thursday’s hearing, 
at which American Gas & Power Company, 
of Delaware, owner of Birmingham Gas 
Company, subjected its operations to state 
control and agreed to comply with the re- 
strictions imposed by the commission’s re- 
cent citation, President Hugh White of the 
commission expressed belief the way had been 


cleared to avert a receivership and to place 
the local utility’s affairs on a reasonably 
sound basis. 

“Admitting it has drawn $1,105,000 from 
the operating utility in loans and various fees, 
which the commission held to be improper 
drains on the subsidiary, the holding company 
agreed to pay $700,000 in cash out of its earn- 
ings and transfer Industrial Gas Corporation, 
to the Birmingham Gas Company, in settle- 
ment of the indebtedness. 

“A. E. Fitkin of New York, president of 
the holding company and Birmingham Gas 
Company, told the commission this indebted- 
ness was incurred by the former owner of 
the latter company—American Common- 
— Power Corporation, now in receiver- 
ship. 


7 


California 


City Plant Will Not Compel 
Power Tax Payment 


ag questions in connection with the 
new 3 per cent Federal tax on power are 
raised in a report of the attitude taken by 
the city of Glendale towards the collection 
of the tax. Although utilities frequently dis- 
continue service and use other means to com- 
pel payment of bills, the city of Glendale, ac- 
cording to the Glendale News Press, has in- 
dicated that it will not discontinue service if 
any consumer fails to pay the 3 per cent tax, 
but the delinquency will be reported to the 
United States internal revenue office at the 
time of the regular monthly payment of the 
3 per cent by the city. The task of collecting 
the tax from those who decline to pay will, 
therefore, be left to the Federal authorities. 
The revenue law states that the utilities shall 
collect the tax. What is the extent of their 
liability? There are some decisions that 
service can be discontinued only to enforce 
payment of bills for service and not for mer- 
chandise. How does this bear on the tax 
collection ? 

Representatives of a number of cities in 
the Publicly Owned Utilities Association of 
California have argued in favor of a test suit 


e 


to determine the validity of the tax measure. 
They have questioned the right of Congress 
to impose duties of a Federal nature on offi- 
cers of municipalities in ordering such offi- 
cers to collect the tax. They also express 
doubt of the right of the Federal govern- 
ment to impose additional expense on mu- 
nicipalities in order to make the tax collec- 
tion possible. The general consensus of opin- 
ion is, according to President Peter Diederich 
of the association, that the municipalities 
should submit to the provisions of the tax 
law and “make the best of it.” The Glendale 
News Press reports on the plan to be fol- 
lowed by the city of Glendale as follows: 

“The bills carry a printed statement, in red 
ink, that the total amount includes the 3 per 
cent Federal tax, but only one total figure 
is given. 

“This plan was decided on as the most eco- 
nomical, since separate listing of the amount 
of the 3 per cent, Diederich, said, would mean 
practically that the cost of collection would 
be doubled.” . 

The private utilities are, of course, required 
to make the collection the same as the mu- 
nicipal utilities, but the usual practice seems 
to be to indicate the amount of tax separate- 
ly from the bill for service, with a total of 
the entire amount. 


Distri&t of Columbia 


Valuation without Special 
Notice Meets Objections 


HE Chesapeake and Potomac Telephone 
Company, in the rate hearings before the 


public utilities commission, has raised the 
point that the commission could not go into 
the question of valuation without giving the 
company notice of the valuation proceedings. 
Arguments at a hearing on July 29th were 
directed to a motion by the company to strike 
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out all testimony and exhibits offered to 
prove the value of the company’s property. 
It was contended that rates could not be set 
without a proper valuation and that the evi- 
dence of value offered was insufficient. The 
Washington Star says: 

“R. A. Van Orsdale, counsel for the com- 
pany, opened the argument. He quoted from 
a transcript of the evidence to show that the 
figures offered by commission witnesses on 
the reproduction cost of the properties, less 
depreciation, were not based on a physical 
inventory and that the company is not earn- 
ing a reasonable return on its ‘book value.’ 

“He made the point that ascertainment of 
values has no place in a rate proceeding but 
it is an entirely separate proceeding governed 
by separate provisions as to notice, etc. The 
only evidence of value which can be offered 
in a rate proceeding, he said, would be the 
findings of value as determined by the com- 
mission under the law. Since there has been 
no such finding there can be no rate case. 

“Arguing for the commission, Assistant 
Corporation Counsel William A. Roberts 
said that rate making is a legislative matter 
and need not be preceded by valuation. Val- 
uation is useful only in a judicial test of 
whether the rates set up by the exercise of 


legislative power yield the utility the reason- 
able return guaranteed it by the Constitution 
of the United States. 

“Introducing evidence as to value, not based 
on a complete valuation, he said, the commis- 
sion had gone further ‘than it was required 
to in order to assure itself that the com- 
pany’s constitutional rights would be pro- 
tected in any rate order to be adopted. 

“In the company’s original motion, filed at 
the outset of the case, it had been moved to 
strike out all evidence relating to the depre- 
ciation on the ground that this is a matter 
controlled by the Interstate Commerce Com- 
mission and not by the local commission. In 
their revised motion offered today, however, 
the company made no reference to deprecia- 
tion and did not press the point in argument. 

“Mr. Roberts, nevertheless, undertook to 
argue the propriety of a consideration of de- 
preciation by the commission. 

“A consideration of depreciation has 
proved to be the main bone of contention 
thus far, commission witnesses claiming a de- 
duction of 9 million dollars should properly 
be made on this score. Mr. Roberts argued 
that over a period of years accruals to de- 
preciation reserves by the company had been 
too high.” 


Illinois 


Gas Rate Reduction Awaits 
Wholesale Rate Order 


AT requesting the Illinois Power 


Company to reduce immediately gas 
rates in Springfield by at least 25 per cent 
and to formulate a program of future reduc- 
tions which will ultimately cut the rates 50 
per cent, was adopted by the city council at 
a special meeting on July 30th. The com- 
pany has replied that any savings which it 
will experience through lower rates for natu- 
ral gas received from the Panhandle Illinois 
Pipe Line Company will be passed on to 
Springfield customers, but that pending a fi- 
nal determination by the commerce commis- 
sion on rates for the wholesale supply, the 
local utility cannot make a reduction. 

The Illinois Power Company, or its pre- 
decessors, according to a statement by its 
manager, D. Mackie, has served Spring- 
field citizens with manufactured gas for over 
seventy years. For the past six months the 
company has distributed natural gas piped to 
the city by means of a high pressure pipe line 
from the natural gas fields of Texas and 
Oklahoma, a distance of nearly 1,000 miles. 

He said that the introduction of natural 
gas brought to the Illinois utilities and the 


citizens an entirely new industry, with which 
they were not very familiar. It created many 
new problems that can be worked out only 
by practical experience. Upon its advent, 
he declared, the Illinois Power Company 
took the lead and burden of insisting that 
natural gas should be brought to the state 
and distributed by an Illinois corporation, 
wholly subject to the supervision and regu- 
lation of the commerce commission. The 
commission had conducted a most thorough 
and painstaking investigation and fixed a 
temporary rate. The final contract and pur- 
chase price are to be determined by the com- 
mission in the near future. Pending this fi- 
nal decision the company had been author- 
ized to change from manufactured to natural 
gas and a temporary and experimental sched- 
ule of rates was put into effect, which were 
approximately a reduction of 12 per cent for 
domestic consumers and 40 per cent for space 
heating over those previously in effect. The 
changeover to natural gas compelled the 
company to expend approximately $90,000 in 
extending its mains to make proper connec- 
tions with high pressure natural gas mains 
and further to expend approximately $50,000 
in changing and adjusting every burner in 
every appliance burning gas in the city to 
accommodate the new gas. 
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Indiana 


Legislature Limits Rate Base to 
Tax Value 


HE Bates Bill, which provides that the 

rate-making valuation of a public utility 
shall not exceed the valuation fixed by the 
state tax board for taxable purposes, has 
passed both houses of the legislature. The 
bill was changed in the senate to provide that 
public utilities be assessed for taxation for 
their true cash value as of March Ist of each 
year. The house concurred in the changes. 


> 


New Law Permits City Acquisi- 
tion of Plants 


Law has been enacted by the legislature 
A and signed by the governor providing 
that municipalities may acquire any electric 
utility to which a franchise has been issued. 
Acquisition may be by lease or purchase. 

If acquisition be by lease it must fix the 
payments to be made to apply on the option 
to buy. If it is by purchase it must fix the 
terms of payment. In either case the munic- 
ipal corporation may execute bonds, notes, 
or other instruments evidencing such indebt- 
edness, and the principal and interest on them 
must be paid solely and exclusively from the 
income and revenue of the utility and must 
not constitute an indebtedness of the munici- 
pal corporation. The United States Daily, in 
a summary of the law, says: 

“The common council or other governing 
body is required, by ordinance, to set aside 
the income and revenue of the utility into a 
separate special fund which must be applied 
from time to time, by ordinance, in operation 
and maintenance, in making good the depre- 
ciation in the utility or in new construction, 
extensions, or additions to the property of 
the utility, and in payment of the principal 
and of interest on bonds, notes, etc., issued 
or of the periodical instalments the city is 
bound by the contract to pay. 
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“The bonds, etc., are to be a valid claim 
against the amount of income which is 
pledged to the payment of such obligations 
and shall not be an indebtedness against the 
municipal corporation. Each bond, etc., must 
plainly state that fact. The reasonable value 
of any service by the utility to the city must 
be charged against the city and paid out of 
the current revenues of the city. 

“Rates charged by such utility to the city 
and all consumers must be adequate and rea- 
sonable, as determined by the public service 
commission, considering operation, mainte- 
nance, depreciation allowance, and redemp- 
tion fund to pay bonds, etc., and interest as 
they mature or accrue. Act creates a statu- 
tory mortgage lien on the utility in favor of 
the bonds, etc., the utility to remain subject 
to this lien until paid for. 

“Any holder of such bonds, lease, etc., may 
sue to protect or enforce the mortgage lien 
or compel performance by the municipal cor- 
poration of all duties required, including im- 
position and collection of reasonable and suf- 
ficient rates and application of the revenue 
to the provisions set out. In case of any de- 
fault in principal or interest payment a court 
shall name an administrator or receiver to 
administer the utility on the city’s behalf and 
collect rates and pay bonds, etc., and interest 
and apply the revenue as directed by the act, 
or the court may declare the whole amount 
of indebtedness or lease contract due and 
order sale of the utility. 

“Under such sale the purchaser shall be 
vested with an indeterminate permit to oper- 
ate the utility. Approval by the public serv- 
ice commission is necessary before any mu- 
nicipal corporation may contract to lease any 
such utility or issue any bonds, etc. 

“If a municipal corporation makes a con- 
tract to lease a utility, including an option 
to buy, the periodic instalments which it 
agrees to pay may be so adjusted and made 
payable in such amounts over a designated 
period of years, that when all have been paid 
in full and the terms of the contract have 
been fulfilled the title shall pass to the mu- 
nicipal corporation as fully as if utility had 
been bought.” 


Kentucky 


Modification of Lexington Gas 
Rate Decision Denied 


faa Judge Charles I. Dawson has de- 
nied a motion for rehearing or modifica- 
tion of a recent Federal court decision re- 
lating to the Lexington gas rate case. Un- 
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less the Central Kentucky Natural Gas Com- 
pany decides to appeal to the United States 
Supreme Court from the original decision of 
three Federal judges, it will mean immediate 
return of approximately $675,000 of im- 
pounded money to Lexington gas consum- 
ers, and fixing of a 50-cent rate set by the 
Federal decision. 
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The decision which the gas company sought 
to have modified was handed down on July 
11th. The gas company had appealed to the 
judges two years ago for an injunction to 
prevent the 45-cent per thousand cubic feet 
gas rate set by the railroad commission from 
going into effect. A temporary injunction 
was issued while the case was being decided 


on the company’s application for a perma- 
nent injunction. The decision fixed a rate 
of 50 cents per thousand cubic feet, allowing 
the company ten days to take steps toward 
distribution of the impounded funds in order 
to obtain the injunction against the 45-cent 
—. An extension of time was granted 
ater. 


e 


Maryland 


Governor Refuses to Interfere 
with Commission 


oOvERNOR Albert C. Ritchie has declined 
to institute proceedings through the 
public service commission for a reduction of 
public utility rates as suggested in a recent 
letter to him from Meyer Reamer, Baltimore 
city councilman. Mr. Reamer had sponsored 
a city council resolution calling on the gas 
and electric company and the Chesapeake and 
Potomac Telephone Company to reduce rates 
to a parity with “the existing prices of other 
commodities and services.” 
The governor said he had received copies 
of replies of the commission and John Henry 


Lewin, people’s counsel, to Mr. Reamer, and ° 


that these indicated that the commission and 
the people’s counsel were following the situ- 
ation closely and were in a position to act 
promptly if and when further reductions in 
rates could be justified. The law, he said, 
piaces this subject exclusively in the hands 
of the public service commission and the peo- 
ple’s counsel, and gives no authority at all to 
the governor in the matter. 

In reply to complaints by councilmen that 
rates were too high, and to a statement by 
Mr. Reamer that “only in the case of our 
public utilities have prices remained station- 
ary at the high figures existing during the 
peace times preceding depression,” the fact 
was brought out that gas and electric rates 
were continually coming down during the 
boom period when commodity prices were 
rapidly rising. Frank Harper, executive sec- 
retary of the commission, declared that at no 
time since the creation of the commission had 
it ever authorized the company to make any 
increases in its rates for domestic and com- 
mercial electric service. The charge to do- 
mestic electric users had been brought down 
until, at this time, the cost of the service to 
the average user is probably only about one- 
half of what it was in 1910 when the commis- 
sion was created. 

Auditors of the commission have bcen 
checking the figures to determine whether 
there are any indications that the return on 
present fair value is too high; and if this is 
found to be a fact, proceedings will be initiat- 


ed for a rate investigation by the commission. 

Rates of the Chesapeake and Potomac 
Telephone Company were involved in a pro- 
ceeding before the commission some years 
ago when the company asked for an increase. 
The commission denied authority to raise the 
rates, and the company secured an injunction 
to restrain enforcement of the commission 
order on the ground that it was confiscatory. 


> 


Marylanders Claim Right to 
Benefit from District Reduction 


aeewe conferences between the public 
utilities commission of the District of 
Columbia and the Washington Gas Light 
Company it has been agreed that for the six 
months starting August Ist there shall be an 
83 per cent discount, which amounts to a re- 
duction in rates for that period. Gas con- 
sumers in Maryland who receive service from 
subsidiaries of the Washington Gas Light 
Company have started a movement to secure 
similar reductions for themselves, and the 
Maryland commission has taken a hand in 
the matter. 

Chairman Harold E. West of the commis- 
sion in a letter to the Washington Gas 
Light Company states that the Maryland 
commission is itself preparing for an in- 
vestigation of rates, but that the question of 
rates for gas service in Montgomery and 
Prince Georges counties by the Maryland 
companies, which are owned or controlled by 
the District of Columbia companies or affili- 
ated interests, has been a matter of concern 
to the commission for some years, and the 
higher rates charged in Maryland have been 
the source of much irritation in the commu- 
nities served and have caused consequent 
complaints to the commission. Quoting in 
part from the letter: 

“The commission recognizes that this sit- 
uation can only be cleared up by bringing to- 
gether the rates charged in the two jurisdic- 
tions, thus removing the manifest discrimina- 
tion against the Maryland customers who, in 
many instances, are served from the same 
mains which supply District of Columbia 
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consumers residing on the opposite side of 
the same streets. The question of the re- 
moval of the differential has been taken up 
with the companies on various occasions and 
the commission has been led to believe that 


its efforts along this line over a period of 
years were about to bring about the long de- 
sired result, i. e., the same rates for Mary- 
land customers as those paid by District of 
Columbia customers.” 


Missouri 


Will Investigate Phone Rates 


jf aes has been made that the 
public service commission will make an 
appraisal bearing upon revised telephone 
rates, according to the Kansas City Star. 
The appraisal probably will not be started 
until next year. The announcement was 
made by Commissioner George H. English at 
a hearing called to consider a petition asking 
an immediate appraisal and revision of rates 
by the commission. 

Last year, according to S. L. Harris, at- 
torney for the company, 400 subscribers dis- 
continued service. The first six months of 
this year the company lost 7,300, and it was 
estimated that a total of 10,000 to 12,000 tel- 
ephones would be lost this year, which would 
represent an annual loss of about $375,000 
in revenue. He suggested that an appraisal 
made in 1927 be brought up-to date. He said 
that a new appraisal would cost $100,000 and 
that the company would have to assess this 
cost against patrons in the long run. 

Commissioner English said that the com- 
mission had, through its telephone depart- 
ment, kept in close and continuous touch with 
telephone operations, and that during the past 
year a careful survey had been made of the 
rules and practices of the Southwestern Bell 
Telephone Company, and upon suggestion of 
the commission a larger number of irregu- 
larities in practice had been adjusted through 
conferences with officials of the company. 
These involved charges for special services, 
extension rules, differentials between wall sets 
and desk sets, and a host of other matters. 
As a result of the conferences and a volun- 
tary reduction in toll rates quite substantial 


reductions in the amounts paid by telephone 
users in Missouri had been effected, approxi- 
mating $650,000 a year. 

The difficulties of an immediate valuation 
and rate proceeding were discussed. Several 
considerations, it was said, had led the com- 
mission to defer making a formal order for 
such valuation. In addition to several small- 
er but important valuations going on, the 
commission is engaged in the valuation of 
the properties of the Union Electric Company 
of St. Louis, which is one of the largest util- 
ities in the state. Moreover, the legislature 
has limited the amount of money which the 
commission may expend out of fees earned 
from such activities, and the valuations now 
in progress, it was said, will practically ex- 
haust the appropriation. 

Moreover, important questions of law and 
fact are expected to arise in respect to the 
allocation of expenses for toll lines and the 
reasonableness of the amounts of manage- 
ment fees and license charges between the 
American Telegraph & Telephone Company 
and the Southwestern Bell, also the question 
of the reasonableness of the supply contract 
which exists between the Western Electric 
Company and the various Bell companies. 
Proceedings involving these questions are 
pending in Illinois, Texas, Ohio, Michigan, 
and Wisconsin. The commission is main- 
taining close contact with the labors of the 
other commissions, and it is hoped that the 
settlement of these questions elsewhere will 
enable the proposed valuation of the Missouri 
properties to be made without incurring the 
enormous expense and tremendous labor in- 
volved in the repetition of the work of the 
other commissions. 


Nebraska 


Drop in Telephone Revenues 
Shown in Commission Report 


uRING the year 1931, the state railway 

commission had its attention brought 
sharply to the stability of telephone rates by 
farm organizations and individual farmers. 
The reason why telephone rates were not re- 
duced in proportion to the decline in the price 
of farm products was reviewed by the Ne- 


braska Commission in the case of Brink- 
man v. Lincoln Telephone & Telegraph Co., 
Formal Complaint 690, (P.U.R.1931E, 454). 
The order entered in that case has been given 
prominence, as the subject was one of in- 
terest to many public utilities. 

Just what effect the economic condition 
would have on the telephone industry in 
Nebraska was a matter of some conjecture. 
The annual report of the commission, which 
includes a summary of statistics taken from 
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all reports of telephone companies to the 
commission for the year ending December 
31, 1931, has just been published. Some in- 
teresting facts are brought out, comparing 
the year 1930 with 1931. 

The total telephone subscribers in Nehraska 
during the year 1930 amounted to 300,193; 
in 1931, there were 281,040. These figures in- 
dicate that a total of 19,153 subscribers dis- 
continued their telephone service during the 
year 1931. Of this number 7,229 were city 
subscribers, 10,623 were rural subscribers, and 
1,301 were switched subscribers. 

Apparently the so-called depression affect- 
ed farm subscribers more seriously than those 
living in cities and villages. The total rural 
subscribers, including switched subscribers 
who receive their service from farm lines, 
represent slightly less than 63 per cent of the 
total discontinued telephone patrons. The 
percentage of discontinued city telephones to 
the total city subscribers, 199,203 in number, 
was 3.6 per cent, while the percentage of dis- 
continued rural telephones to the total 81,837 


rural subscribers, was shown to be approx- 
imately 14 per cent. 

There was a difference in revenue between 
the two years of $340,244.32, while the total 
expenses and income deductions decreased by 
$260,299.17. Surplus and undivided profits 
were reduced, approximately, $259,553.16. 
The loss in reyenue includes, of course, the 
reduction in toll receipts, which has been a 
factor in telephone finances all over the Unit- 
ed States. 

Total revenue for 1931 amounted to 
$11,592,529.73, expenses and income deduc- 
tions reached $10,167,302.61, and undivided 
profits amounted to approximately $2,007,- 
643.31, which figures show a very healthy 
condition. With the present outlook for 
better prices and renewed confidence, it is 
expected in Nebraska that telephone statistics 
for the year 1932 will show an upward trend 
in the number of telephone subscribers and 
consequent increased revenues. The telephone 
now is deemed a necessity for farm and city 
business and home. 


z 
New Jersey 


Municipal Plant Threat in City 
Official’s Crusade 


iry Commissioner George W. Page of 

Trenton has announced a plan for enlist- 
ing all householders in a finish fight to ob- 
tain reduced electrical rates from the Public 
Service Corporation, with construction of a 
municipal electrical plant as the alternative 
for refusal to slash prices, says the Trenton 
Times. 

He has planned to secure signatures from 
consumers on petitions requesting him to ob- 
tain assistance in his effort to secure a rate 
reduction and asking the city commission to 
give the citizens an opportunity to vote on 
the question of building a municipally owned 
electric plant. The Times states: 

“Twenty employees in Mr. Page’s depart- 
ment of parks and public buildings have been 
organized under his leadership for a canvass 
designed to reach every electricity consumer 
in the city. These 20 men will ask for vol- 
unteers in each city block to distribute the 
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petitions to each householder in that block. 
The canvass thus will be made without cost 
to the city. 

“The petition cites statistics compiled by 
Otto P. Ortlieb, city engineer of street light- 
ing, attesting that Trenton residents are pay- 
ing an electricity rate far in excess of other 
cities.” 


- 


Residents Protest against Street 
Lighting Cuts 


oo lights recently removed in a munici- 
pal economy plan will be restored 
wherever there are protests against the re- 
moval, the Union township committee decided 
at a conference, according to the Elizabeth 
Journal. Certain residents had assailed the 
removal of lights. Mayor Max A. Schoen- 
walder said that he had called a halt to the 
removal of lights after a number of telephone 
protests. 


New York 


Gas Rate Reduction for Furnace 
Users Criticized 


N‘™, gas rate schedules have been filed by 
the Long Island Lighting Company in- 


volving a reduction of about 10 per cent for 
users of gas furnaces, but they have been 
condemned as being unsatisfactory to the 
rank and file of gas consumers by Max Tach- 
na, president of the Allied Civic League of 
the Rockaways. The New York Times, 
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in a report on the new proposals, states: 

“The new schedule of rates would not ben- 
efit consumers who use gas for cooking or 
for heating water unless the home or build- 
ing of such a consumer is heated by gas. 
A water heating installation may be supplied 
under the new classification. A provision is 
also made in the new schedule that the equip- 
ment used must be of a type and design ap- 
proved by the company.’ 

The company has announced that the pro- 
posed rates consist of a charge for the first 
500 cubic feet or less a month of $1 and for 
all consumption in excess of 500 cubic feet 
a month, at a rate of 8 cents a 100 cubic feet. 
A minimum monthly charge of $10 a month 
for each month during the heating season 
from October to May inclusive will be made 
until total payments equal $80. From June 
to September a minimum charge of $1 a 
month will be levied. The company an- 
nounces that for the past several years the 
utility companies on Long Island have been 
actively engaged in developing the house- 
heating business, and the filing of this rate 
is taken as a further step in that direction. 


> 


Power of Court to Compel Ac- 
tion by Commission Is Tested 


Freee have been heard in the su- 
preme court before Justice William F. 
Love of Rochester on a motion by Attorney 
John J. Donahue, appearing for the public 
service commission, to dismiss a complaint 
brought by G. Lester Smith against the com- 
mission, Eastern Greyhound Lines, and Ray- 


mond M. Hatch. The action was started by 
the plaintiff to enforce specific performance 
of a contract between Hatch and the Lake- 
land Motor Lines, Inc., the rights under 
which had been assigned by Hatch to Smith, 
as assignee. Quoting from the Rochester 
Daily Record: 

“Attorney Donahue questioned the juris- 
diction and power of the court to order the 
commission to comply with the plaintiff's re- 
quest. In support of his opposition to such 
judgment, Attorney Donahue said: 

“*What the plaintiff is attempting to do 
is to mandamus the commission and ask the 
court to direct that it approve of the transfer 
of a certificate of public convenience with- 
out taking the steps, required by law, to de- 
termine whether such transfer be in the pub- 
lic interest. Any such decree would operate 
as an injunction against this commission and 
prevent it from fulfilling its statutory duty. 
This court has no jurisdiction to enter such 
order or make any such determination. .. . 

“*The public service commission is re- 
quired by law to approve of transfer of a 
certificate of necessity only where such trans- 
fer is shown to be in the public interest, and 
it is discretionary with the commission 
whether it shall approve such transfer. 

“*The principle that the manner in which 
a board or officer, vested with discretion, 
shall exercise that discretion, and the deter- 
mination that he shall reach, cannot be di- 
rected by this court is too well known and 
recognized to require extended discussion or 
citation of authority. It is admitted that the 
court, in a proper case, may order that the 
commission exercise its discretion, but to or- 
der that the discretion be exercised in any 
particular manner would in effect, deprive 
the commission of any discretionary power.’ ” 


z 
Oregon 


Decision Upholding 10-cent 
Fare May Be Contested 


c* Attorney Grant of Portland, accord- 
ing to the Portland News Telegram, has 
indicated his willingness to carry on the city’s 
fight and that of State Corporation Commis- 
sioner Thomas against a 10-cent street car 
fare, notwithstanding a recent decision by 
the Federal court ruling that the commission- 
er’s order reducing fares to 7 cents was con- 
fiscatory. 

Oliver P. Coshow, as master in chancery, 
heard the arguments in which the street car 


company held the lower rate to be unconsti- 
tutional. The special master upheld the com- 
pany’s contention, and his report was con- 
sidered by a Federal court of three judges. 
Under the decision, 3-cent refund slips given 
fare purchasers are worthless. 

In the decision by the judges it is pointed 
out that there is evidence tending to show 
that the earnings of the company would be 
increased by the installation of additional 
modern equipment, and doubtless its financial 
status would be improved were it relieved 
of its obligations relating to bridge tolis and 
pavements. The court, however, it was said, 
could not effectuate these changes. 
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Pennsylvania 


Two Commissioners Resign 


we D. B. Ainey, who has been 
chairman of the Pennsylvania Public 
Service Commission for several years, and 
Commissioner Emerson L. Collins have ten- 
dered their resignations. Both resignations 
have been accepted. 

Governor Pinchot recently preferred 
charges against Chairman Ainey and Com- 
missioner Collins. The governor charged 
that the chairman had been guilty of mis- 
conduct in office, while Mr. Collins was de- 
clared to have neglected his duties during 
a period of thirty months when he was in- 
capacitated by illness. Chairman Ainey at- 
tributed his resignation to his age and physi- 
cal condition, which, he said, his physician 
advised would not stand the strain of a trial 
on the charges. He denied all charges of 
misconduct. He is 68 years old and has been 
in poor health for some time. 


* 


Reading Electric Rates Are 
under Attack 


| Bn of the Metropolitan Edison Com- 
pany in the city of Reading are under 
attack by Mayor Heber Ermentrout and 
other city officials who want a reduction not 
only in rates charged to the city for its own 
service, but also to consumers in the city 
generally. 

One of the complaints by the the citv is 
that it is charged as a separate customer at 
each separate point of service, while demand 
charges are included in certain of its bills. 
C. S. Banghart, vice president and general 
manager of. the company, in a letter to the 
mayor states: 

“The propriety of treating each separate 
service separately, and of including demand 
charges or ready-to-serve charges in the bills 
has come to be well recognized, and has been 
approved as a proper basis for public utility 
companies by the commissions and the courts 
of many states over a long period of years, 

“We note that the city itself has recognized 
and applied these fundamental principles in 
its own water department rates. The booklet 
published by the bureau of water of the city 
of Reading, containing rates, rules, and regu- 
lations, provides for a charge, in addition to 
the rates, for the consumption of water, called 
a ‘ready-to-serve charge,’ varying in amount 
from 50 cents per month for half-inch meters 
to $40 per month for 8 inch meters; and the 
same booklet clearly contemplates that there 
shall be a separate service to each separate 
building, with a separate ready-to-serve 
charge, even though the ownership of the 
separate buildings may be common. 


“It ts pertinent also to state that the bureau 
of water of the city of Reading treats each 
separate service to Metropolitan Edison Com- 
pany as though it were a separate customer 
at each place, although as is well known, this 
company purchases water from the city at a 
large number of places, and I think it is 
substantially correct to say that at each sepa- 
rate point of supply the Metropolitan Edison 
Company pays a ready-to-serve charge.” 

Mr. Banghart in his letter states that a 
reduction in rates cannot be granted at this 
time. He explains the attitude of the com- 
pany, stating that under commission regula- 
tion utilities are prevented from charging 
more for their service than will provide a 
reasonable return upon the fair value of their 
property devoted to the public use; while, on 
the other hand, unregulated industrial and 
commercial enterprises are free to charge all 
they can obtain during prosperous times. He 
declares that public utilities cannot be sub- 
jected to the sharp price fluctuations which 
are incident to private business, and further- 
more, despite the great increase in all com- 
modity prices. Since the laws regulating 
utilities were enacted there has been prac- 
tically no increase in utility rates, but on the 
other hand many decreases. This result, 
he says, could not have been accomplished 
if during the period of high prices it had not 
been the commission’s policy to take for rate 
bases as low figures as could be justified 
under the law. Moreover, he points out that 
the utilities generally have lost much business 
like private industries, and consequently, their 
revenues have fallen off similarly to private 
business. Fixed charges, taxes, depreciation, 
and interest being determined by the amount 
of the capital or investment required to con- 
duct the business, he said, are very high for 
utilities as compared with the usual com- 
mercial and industrial establishments. Taxes 
increase every year. 

Members of the city council were not satis- 
fied with his reply and insisted that they 
should have detailed information as to what 
part of the charges made to the city went 
for electric current and what part for rentals, 
ornamental street lights, construction, and the 
like. 

o 


Ask Dismissal of Stockholders’ 
Investigation of Intercor- 
porate Relations 


HE Metropolitan Edison Company has 
filed with the public service commission 
a motion to dismiss a petition by three 
minority stockholders in the company for an 
investigation of the relations between the 
utility and the Associated Gas & Electric 
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Company. In the petition it was asserted 
that the Associated Gas & Electric Company 
is requiring such profitable operating com- 
panies as the Metropolitan Edison to make up 
losses sustained by other units of the Asso- 
ciated System. The United States Daily 
states : 

“The motion to dismiss declares that the 
commission is without jurisdiction to deal 
with the complaint, and that the commission 
‘does not have the power or authority to 


substitute itself for the board of directors of 
the respondent in the direction and manage- 
ment of its business or investment of its 
moneys.’ 

“It is further asserted that the commission 
has no jurisdiction to investigate the cor- 
porate structure of the Associated Gas and 
Electric System, or respondent’s relation 
thereto and to other persons controlling the 
same, or such persons’ influence or control 
of respondent.” 


e 


South Carolina 


Would Compel Compliance 
with Commission Order 


HE South Carolina Continental Telephone 

Company, operating in and near Abbe- 
ville, has been ordered by Associate Justice 
Jesse F. Carter to show cause why the rate 
schedule ordered by the state railroad com- 
mission should not be made effective. On 
June 21st the commission ordered the com- 


2 


pany to put into effect the following rates: 
Special business phones, $3 a month; duplex 
business, $2.50; special residence, $2; duplex 
residence, $1.50, according to the Columbia 
Record. 

This paper states that instead of following 
the commission’s order the company went 
into Federal court in an effort to have the 
order declared unconstitutional and the en- 
forcement of it enjoined. The Federal court 
has not taken action on the company’s move. 


Texas 


Commission Authority to Fix 
Gas Rates Is Questioned 


test of the Texas Railroad Commission’s 

authority to regulate gas rates in unin- 
corporated towns of 500 population or less is 
involved in a state court action in which the 
commission secured a temporary injunction 
to prevent the Community Natural Gas Com- 
pany from establishing new rates in about 
ninety towns. The commission contended 
that the company had no right to change its 


rates in these towns without first having a 
hearing before the commission. The com- | 
pany filed a motion to dismiss the injunc- 
tion. 

The company denies that it must secure 
consent of the commission to change rates 
in these towns. It insists that it serves the 
customers at a loss throughout the hot 
months. The company also contends that the 
proposed rates on a sliding scale basis are 
fairer rates both to the consumer and to the 
company and will promote the use of its 
product. , 


Washington 


Seattle Demands That Telephone 
Company Get Franchise 


Mex John F. Dore of Seattle has told 
the Pacific Telephone and Telegraph 
Company that it must either get a new fran- 
chise or vacate the city streets. He threat- 
ened to have the poles and wires torn down 
unless a new franchise were obtained. 

The former franchise of this company ex- 


pired in 1923 and its attempts to obtain a new 
franchise failed, although it operated under 
a temporary permit until 1926. Each time 
that it has sought a franchise, a franchise 
has been rejected. The last attempt was made 
in 1930. At that time the people at an elec- 
tion turned the franchise down by more than 
12,000 majority. 

A franchise clause which has met objection 
on the part of the city is one discontinuing 
$70,000 free phone service to the city. 
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The Latest Utility Rulings 





The Constitutional Test of the Federal Water Power Act Looms 


HE constitutionality of the Federal 
Water Power Act is a legal ghost 
which has been hidden in the Federal 
closet for twelve years. A handful of 
cases have reached the supreme court 
which might have tested the full con- 
stitutional validity of this important 
piece of legislation, by virtue of which 
the Federal Power Commission was 
created, and by virtue of which it con- 
tinues to function, but invariably such 
cases have finally been disposed of on 
points which leave the main question 
still unsettled. For this reason the re- 
cent action of United States Judge Lu- 
ther B. Way in refusing to dismiss a 
suit by the Appalachian Power Com- 
pany against the Federal Power Com- 
mission threatens to develop into a land- 
mark decision. The suit of the power 
company is aimed at the destruction of 
the Federal Water Power Act. In de- 
nying the motion for the dismissal 
Judge Way held that his court had ju- 
risdiction and that the suit was properly 
drawn and that the findings of the com- 
mission were reviewable and not final 
and binding on the United States courts. 
He proposed to proceed to trial on the 
constitutional issues, which he stated 
as: 
“Constitutionality of the law. 
“Legality of the commission’s action un- 
der the law if it be held unconstitutional. 
“Navigability of New river. 
“Effect of the Appalachian Power Com- 
pany’s proposed $10,000,000 power plant up- 
on interstate commerce.” 


Judge Way’s decision came after Mr. . 


Houston Thompson, special counsel for 
the Federal Power Commission, closed 
for the government. Mr. Thompson 
declared that 31 legislative actions of 
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the state of Virginia and repeated ac- 
tions and appropriations by the Federal 
government had stamped the New riv- 
er as a navigable stream. Mr. Newton 
D. Baker, chief counsel for the power 
company, assailed the constitutionality 
of the law which, as Secretary of War, 
he at one time helped to administer. Ar- 
guing that the company should be re- 
leased from regulation under the law, 
Baker branded its recapture provision 
as a “constitutional monstrosity.” 

The Federal Water Power Act pur- 
ports to be based upon the constitution- 
al authority of Congress to regulate 
navigable streams. Whether, in the ex- 
ercise of this authority, Congress can 
pass a law empowering a commission to 
fix rates, supervise securities, and per- 
form other regulatory acts which are 
not, obviously, at least, connected with 
the protection of navigation is the ques- 
tion which may be decided in the instant 
proceeding. Should the Federal Water 
Power Act be overthrown as unconsti- 
tutional, there would be a regulatory up- 
heaval of unprecedented proportions, 
and the Federal Power Commission 
would find itself without power to ex- 
ist. The immediate effect of this would 
be probably to hasten enactment of the 
“Couzens Bill” or similar legislation to 
regulate all interstate power, which be- 
ing based on the commerce clause of 
the Constitution would be, presumably, 
valid. There is a possibility that the 
counsel for the commission will appeal 
from the decision of Judge Way as to 
his jurisdiction to try the case. Other- 
wise both sides will proceed to trial 
on the issues as set forth above. Ap- 
palachian Power Co. v. Federal Power 
Commission. 
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Lighting Service for Different Municipal Uses Defined 


N adjusting certain rates of the Wil- 
I low River Power Company in the 
city of Hudson, Wisconsin, and refus- 
ing to change others, the Wisconsin 
commission made some interesting ob- 
servations as to the rate classifications 
which should be made to apply to vari- 
ous uses of electricity by a municipality. 
On the subject of street lighting, the 
commission said that a preliminary re- 
view of the street lighting rates of the 
company pointed to a need of standard- 
ization and a revision on the basis of 
the cost of such service. It ‘was said 
that the rates should be designed so as 
to create an incentive for the increased 
use of illumination. Under the Wiscon- 
sin laws such rates are under the juris- 
diction of the public service commission, 
and the presence or absence of a con- 
tract between the company and the mu- 
nicipality is not of vital importance. It 
was said, however, that the company is 
reasonably entitled to ‘a contract for 
such service and for such term as would 
reasonably protect the company’s spe- 
cial investment in street lighting equip- 
ment. The commission found itself, 
however, without adequate information 
for the determination of what adjust- 
ments should reasonably be made in 
street lighting rates, and it was accord- 
ingly recommended that the company 
make a comprehensive survey of its spe- 
cial investment in and the cost of fur- 
nishing street lighting service to vari- 
ous communities. This survey would 
be submitted to the commission for its 
approval when available. The opinion 
stated : 


“The long hours use of street lighting 
and the fact that the majority of the burn- 
ing hours are during the off-peak night pe- 
riod seem to the commission to warrant 
special treatment of this class of service 
on a basis more favorable than general 
commercial lighting. This is especially true 
where the city owns, maintains, and oper- 
ates the street lighting system and equip- 
ment. Hence, on the basis of character of 
use, no justification appears for including 
bridge lighting service in the same class 
with general commercial lighting. Where 
feasible, a multiple system for street light- 
ing usually can be installed at a lower cost 
than a series system due to the absence of 
the investment of constant current trans- 
formers. In the present case, where the 
customer owns the street lighting equip- 
ment, service is furnished at the secondary 
voltage rather than at the primary voltage 
which would be the case if it were a series 
system. The difference in cost in the two 
instances is the cost of conversion. Con- 
sideration of this difference in cost should 
be given in the survey of the general street 
lighting system and the cost of street light- 
ing service recommended above.” 


The opinion distinguished, however, 
between street lighting and energy used 
for the operation of traffic signals. In 
the latter case it was conceded that traf- 
fic lights represent long hours use gen- 
erally, but at the same time the use is 
very largely a daytime load. This va- 
riation in the hours of burning for such 
lights makes a rate on a per lamp basis, 
which is common for street lighting, 
impractical. The use of current for an- 
nual Christmas custom of illuminating 
the downtown streets was held to be 
properly classified under temporary 
service rates rather than under the regu- 
lar commercial rates. Re Willow River 
Power Co. 


e 


Municipal Restrictions on Interurban Bus Line Are Denied 


HE New York Public Service 

Commission has finally insisted up- 
on its right to ignore municipal restric- 
tions varying in different communities 
upon the operation of a bus line through 
towns and villages. The commission’s 
decision came as a result of its disposi- 
tion of the application of the Eastern 


Greyhound Lines, Inc., for a certificate 
of convenience and necessity to operate 
between Syracuse and Rochester. The 
commission found itself confronted 
with a large number of local consents 
containing restrictions to which the bus 
company objected. The consents of 18 
towns and villages sought to require 
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schedules satisfactory to local authori- 
ties. The commission held that this 
matter was entirely within its own ju- 
risdiction. Consents of 21 municipali- 
ties were conditioned upon a determina- 
tion of reasonable rates of fares by lo- 
cal authorities. This also the commis- 
sion held to be a matter entirely within 
its own jurisdiction. The commission 
agreed with 18 municipalities that all 
busses should be operated by power 
generated within the bus itself, holding 
that this condition would forbid the 
hauling of busses by separate power 
units. It was also admitted that 19 mu- 
nicipalities could reasonably require 
that the bus company should defend any 
claim or action brought against it with- 
out expense to local authorities. The 
commission’s position was discussed in 
a memorandum opinion written by Com- 
missioner Neal Brewster with the con- 
currence of the rest of the members of 
the commission. 

Conditions imposed by certain vil- 
lages regarding waiting rooms were: re- 
jected. On this matter the commission 
took the position that while the com- 
pany should establish such terminals as 
public convenience requires, the estab- 
lishment should not be made a condi- 
tion of the consents. Similarly many 
of the towns sought to impose license 
fees, which would total between $3,000 
and $4,000. The opinion stated there 
was no evidence that the wear and tear 


of municipal property warranted the 
fees since they were unreasonable in 
amount. 

On the question of whether the con- 
sents could properly impose the condi- 
tion as to the type cf bus to be operated, 
Commissioner Brewster’s opinion stat- 
ed: 


“We believe that the requirements that 
busses operated under the consents shall be 
single deck is not wise in that it confines 
operation for the life of the consent to a 
particular type of bus unless the consent 
of all these communities be obtained. New 
types may be developed which might be de- 
sirable and which the commission might ap- 
prove. Yet, such busses could not be used 
if any one of the 14 communities objected. 

“When the route is wholly within a sin- 
gle community such a condition might be 
reasonable, but when so many communities 
are dependent upon the bus service we be- 
lieve it wiser and the intent of the legisla- 
ture in enacting this law to place such mat- 
ters in the hands of the commission, which 
will safeguard all the interests. We believe 
this provision should be stricken from the 
consents.” 


In discussing the opposition of the 
railroad companies, it was pointed out 
that train service between the cities 
served was not shown to be affected by 
the inroads of bus competition to the ex- 
tent it would warrant the conclusion 
that public convenience and necessity 
would be better subserved by refusing 
the authority sought. Re Eastern Grey- 
hound Lines, Inc. 
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The Massachusetts Commission Passes on Electric Rate Petitions 


HE Massachusetts Department of 

Public Utilities has disposed of a 
number of petitions from various com- 
munities in that state asking for reduc- 
tions in electric rates. As a result of 
these petitions rates will be reduced in 
Malden, Medford, Quincy, and Haver- 
hill, while rate reduction petitions were 
denied to the inhabitants of Attleboro, 
East Long Meadow, and Granby. 

The reductions in Medford and Mal- 
den involved the Malden Electric Com- 
pany and arose upon a petition present- 
ed to the department by Mayor John 


H. Burke of Medford. The commis- 
sion found that during the year 1931 
the company paid dividends amounting 
to 16.43 per cent upon the par value of 
its stock and the paid-in premiums 
thereon. Since these dividends were 
paid after making provision for depre- 
ciation and were paid out of net earn- 
ings of the year 1931, the department 
thought a reduction in rates was war- 
ranted, although it was conceived that 
earnings during 1932 would probably 
be somewhat less than earnings during 
1931. The reduction effected amount- 
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ed to approximately 1 cent per kilowatt 
hour for domestic electric service. 

The reductions in Quincy and Haver- 
hill involved the Quincy Electric Light 
& Power Company and the Haverhill 
Electric Company respectively. Quincy 
customers got a reduction of 1 cent per 
kilowatt hour in household and com- 
mercial rates, while the Haverhill cus- 
tomers received a reduction of one-half 
cent per kilowatt hour. A continued 
drop in revenues of the Haverhill Gas 
Light Company prompted the depart- 
ment to refuse a petition for the reduc- 
tion of rates for that company. 

In dismissing a petition by the cus- 
tomers of the Attleboro Gas Light 
Company for reduction of rates, the de- 
partment said that no additional burden 


e 


should be placed upon customers who 
live in the thickly settled area in which 
low pressure service is given because 
residents of an outlying section, who 
necessarily have to be served by high 
pressure mains, desire a lower rate. 

In dismissing the petition of custom- 
ers of the Central Massachusetts Elec- 
tric Company of East Long Meadow 
and Granby for a rate reduction the de- 
partment ventured the opinion that the 
proposed reduction would seriously af- 
fect the credit of the company and make 
it difficult to perform services for which 
it was under obligation to the public. 
Re Malden Electric Co.; Re Quincy 
Electric Light & Power Co.; Re Haver- 
hill Electric Co.; Re Attleboro Gas Co.; 
Re Central Massachusetts Electric Co. 


Statewide Uniform Truck Rates in Iowa 


N interesting innovation in rate 

making for moter carriers was 
seen in an order issued by the Iowa 
State Railroad Commission promulgat- 
ing statewide uniform truck rates for 
transporting household goods, to be ef- 
fective in that state on September 15, 
1932. The commission previously had 
fixed uniform rates for truck shipments 
of livestock and household goods in cer- 
tain counties, but the new rates are the 
first to cover the entire state. It was 
observed that uniform state rates in Col- 
orado and Texas were approximately 
25 per cent higher than those to be ef- 
fective in Iowa. The schedule adopted 


provided a charge for the minimum 
load of 2,000 pounds transported for 
distances up to 500 miles, and rates for 
each additional 100 pounds for dis- 
tances varying between 15 miles and 
500 miles. ‘The commission refused, 
however, to carry out the system which 
had been previously tried in fixing uni- 
form rates for such transportation serv- 
ice in the vicinity of Sioux City, where 
rates were based upon cubic contents. 
This basis, it was held, defeats the gen- 
eral uniformity of the rate structure by 
varying the charge with the method of 
packing or crating the shipments. Re 
Statewide Uniform Truck Rates. 


e 


Missouri Regulation of Private Carrier Held Valid 


Bey ages Missouri statutes empower 
the public service commission of 
that state to supervise and approve the 
rates, accounts, service, and method of 
operation, to require the filing of an- 
nual reports, and to make other regula- 
tions governing the use of highways by 


contract carriers. The statutes have 
been sustained by the United States 
Court for the western district of Mis- 


souri as a valid exercise of the state’s 
power to regulate and control the use 
of its highways in the interest of public 
convenience and safety and for the pro- 
tection ef the highways. The acts were 
attacked as unconstitutionally discrimi- 
natory, in violation of the state Consti- 
tution and the due process of law and 
equal protection clauses of the Federal 
Constitution. The plaintiff claimed that 
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